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PREFACE 

The  author  believes  that  this  i*  n, i     u    , 

Engh-sh  which  endeavZ   to   LcrLt  ^^  ^ 

nst.tut.ons.    Except  .„  quotations,  there  is^rdlf. 
techn.cal  term  used  throughout  ^ 

accurate.  *^    "'^'^^  's  is 
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Preface 

boys  in  high  forms  to  interpose  between  their  classics, 
their  h'terature,  their  history,  or,  it  may  be,  their 
philosophy,  and  the  professional  study  of  the  law. 
The  author  hopen,  though  with  very  great  diffidence, 
that  this  little  work  may  fill  such  a  gap.  Any  success 
in  this  particular  direction  would  amply  repay  him  for 
his  trouble. 


Afril,  1906. 
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THE  SPIRIT  OF  OUR  LAWS 


INTRODUCTION 
There  is  a  story  told  that  in  the  early  days  ol 

Call  that  arbitration  ?•  said  a  workman  ;  'why  thev 
give  It  agm  me  I  There  seems  to  be  very  mi^h  the 
same  sort  of  ignorance  about  the  law  among  even 

well-educated'  people,  and  these  pages  are  under- 
taken in  the  hope  of  dispelling  a  littirof  it 
»:fi,^^  fu**  '"f"^  people  take  an  interest  in  the  law 
withoutbeing  Wers  or  litigants  or  specialists  of  any 
sort.    They  like  to  understand  something  of  what  is 

fo'^^,J"l«'""^1*'r'"'  ""^  ^"^  *«''  '"^  they  W 
to  trust  to  snatches  from  the  newspapers.    T^ouBh 

possibly  both  writer  and  reader  are  'well-educated  ' 

persons,  the  exact  point  or  points  on  which  the  report 

turns  IS  almost  certain  to  be  missed,  for  neither  has 

any  training  to  catch  it    Hence  the  frequent  excla- 

rnation  '  I  can't  understand  this  case ;  however  ^ufd 

such  a  decision  have  been  arrived  at  ? '  And,  of  course 

the  bewilderment  is  greater  where  there  is  any  desire 

even  to  scratch  beneath  the  surface.    Yet  between 

the  formal  study  of  the  law  and  the  perusal  of  the 

daily   newspaper    there   is    no   satisfaction    for   the 

amateur  reader,  better,  perhaps,  known  as  'the  general' 

dr±'-   A  P^^*'''^''  '^^^'■'   °f  <=°"^^«-  >^°"ld  not 
dream  of  trusting  an  ordinary  newspaper  report  (with 
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a  few  exceptions)  for  practical  purposes,  even  for  his 
own  guidance ;  for  he  requires  at  least  a  certain  degree 
of  accuracy,  and  may  require  the  highest  But  looking 
only  to  the  purposes  of  amusement,  the  fact  is  that 
too  little  is  known  of  the  principles  of  the  law  by 
journalists  and  their  -clients'  alike,  to  make  what  is 
written  about  It  in  the  press— which,  in  the  aggregate, 
is  an  immense  mass— either  really  intelligible  or 
enjoyable,  to  say  nothing  of  its  not  being  intellectually 
profitable. 

It  is  easy  to  see  the  reason.  It  is  because  the  law 
has  no  place  in  our  system  of  education— even  of 
'  well  education,'  one  would  like  to  say,  in  contempt 
of  the  stock  phrase  '  well-educated.'  There  is  nothing 
to  quarrel  with  in  this.  No  one  would  suggest  that 
in  the  ordinary  sequence  of  our  career  in  learning — 
dame's  school  or  kindergarten,  preparatory  school, 
public  school,  university — ^the  law  should  be  a  com- 
pulsory subject  The  broad,  sound  theory  on  which 
all  these  institutions  are  conducted  is  that  the  growing 
mind  shall  be  equipped  with  an  outfit  which  will  best 
enable  it  to  interoret  the  world  before  it  to  its  own 
happiness,  through  the  materials  it  collects  for  the 
needs  and  the  graces  of  l:fe.  The  learner,  long  before 
he  is  old  enough  to  appreciate  it  is  led  on  to  enjoy 
truOi  and  beauty  as  the  most  likely  sources  of  happi- 
ness. First  tJie  alphabet  then  reading  and  writing, 
next  arithmetic,  are  the  media  for  supplying  know- 
ledge practically  useful  in  itself,  an<?  at  the  same  time 
a  discipline  for  certain  mental  faculties.  At  a  latter 
age,  geography,  history — at  any  rate,  as  it  is  called — 
grammar,  geometry,  repeat  the  process  on  another 
plane,  and  awaken  or  furbish  other  faculties.  As  the 
time  approaches  when,  in  common  belief,  the  character 
is  formed,  the  schooling  is  deliberately  given  a  special 
bent  and  the  last  years  of  tutelage — generally  the 
final  stage  before  earning  a  living — are  devoted  to 
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are  jmone  the  minimum  j^,  rf  |,j„  exUteiJV  tal 

«s  moral  and  intcUcctual.  ^  education 

Wher«,  then,  in  this  line,  is  the  place  of  the  Uw  > 

lar  end  of  it.  The  reason  of  this  is  simnli.  tI-  i 
years  of  laying  foundations  mus  brdevoteTl  to  Vh^ 
accumulation  of  elementary  fact,  =.n^^  *°  }^^ 
■night  be  called  S^erit^lTi.'^^^^^^YXll' 
Even  the  elements  of  music  and  Krt  whicrdo'r; 
fere  pedagogically  much  better  tha^rte  law  ct,no 
be  wholly  neg  ected,  not  becaixse  =„,.  '  *="""ot 

that  reeling  and  taste  can  b^drnv7  °J"'  "/PP*"*" 
but  becausi  if  thofe  bless"ngs  are  ivt'?o°be  ^'"""'''A 

necessity  for  im^aVthe  ^I^a^L^J^  t^^^^ 
early,  for  .t  .s  based  on  the  sense  of  right  and  wrong! 
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and  this,  it  is  assumed,  is  wafted,  like  a  sunny  breeze, 
to  use  Plato's  phrase,  into  the  child— nay,  into  the 
infant— from  all  sides,  at  all  times,  in  the  hope  of 
creating  not  a  faculty,  but  an  instinct.  No  child  will 
ever  learn  to  read  or  to  play  the  piano  unless  he  or 
she  is  taught  the  letters  or  the  notes,  and  no  child  can 
grow  up  in  any  surroundings  without  a  sense  of  right 
and  wrong.  By  the  time  he  has  reached  years  of 
discretion  he  cannot  analyse  the  sense  from  the  law  ; 
they  supply  between  them  the  obverse  and  converse  of 
some  of  his  ideas.  But  no  one  would  suggest  that, 
concurrently  with  his  training  at  home  in  good  con- 
duct, there  should  be  a  training  at  school  in  the  law, 
though  it  is  not  unreasonable  that  the  tastes  which 
are  fostered  in  a  cultivated  family  circle  should  be 
reinforced  by  lessons  in,  say,  drawing  and  painting 
from  his  teacher. 

It  is  only  when  we  come  to  the  university  link  in 
the  educational  chain  that  we  find  the  law  as  part,  so 
to  say,  of  the  stock-in-trade.  And  this  is  quite  a 
modem  innovation.  For  centuries  only  the  classics 
and  the  mathematics  were  allowed  to  possess  the 
essential  qualification  of  a  study  to  be  in  itself  a 
'  liberal  education.'  It  may  be  that  that  view  was  not 
wholly  wrong,  at  any  rate  it  has  been  superseded. 
But  the  old  pre-eminence  survives  at  least  to  this 
extent,  that  the  best  intellects  are  attracted  by  the 
service  of  the '  humanities,'  which,  in  their  turn,  fashion 
the  best  intellects.  Probably  not  one  student  in  a 
hundred  studies  the  law  at  the  universities  who  does 
not  destine  himself  to  a  legal  career.  In  any  case  it 
cannot  honestly  be  said  that  the  law  has  a  distinct 
place  in  our  national  system  of  education.  It  may,  as 
a  severe  study,  contain  every  advantage  of  discipline 
and  every  seed  of  fertility,  but,  as  a  matter  of  fact, 
it  stands  as  a  thing  apart,  special  and  not  much 
appreciated. 
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is  what  is  vulgarly  called  ^Thf-  ^''^'  he  meant 
It  is  not  the  histo^  S  thelht^^  ^^  «/  ^^^s  1 ' 
nor  .ts  form,  nor  it^contents  stnn.?''?L°^  '?"  '^'^' 
>t,  nor  is  it  the  law  a,  ?  iL„^  •  '^^^  ^^^  «'e'brm  of 
proposed    to   de;fl\-f      P'^fession.  with  which  it  is 

con«ption  mayt„,'sTtoK'^''^'  .*°"S''  ^^^^ 
rather  as  a  great  id^  =.  =    ^^  ^^""^  ^"'^  *ere.     It  is 

the  modern^S  cannot  crce-'"°''"^''*"*'°"  '-h'^^h 
modem  civilisation-!^?  it       '^^  *'  ^^""=^  o"t  from 
the  spirit  of  our  °aw  in  the       ''  ""''  ^^  "^^'J'  't  « 
quieu  used  the  pSe "n^  pfw '"  *^'*  *^°nt"- 
'Uustrated  it,  mT i!''^,^J^'^f°''^  '°  beautifully 
measure.   The  greatne^  ofTt  f  *°  ""^^^  '"  «°'ne 
a  reminder  of  the  c^o«,i        *T?  "ames  is  indeed 
subject,  but,  at  the  same  Hmi  P°^^'''i''t'es  of  such   a 
follow  humblyTn  the?r  foSn^  ?r°"''^S^'"^ntto 
overtaking  them  footsteps  without  thought  of 

And  first,  where  does  our  law  come  from? 

!•  THE  COMMON  LAW 

Their  orreSrtlTratdaW^  '^^  "--  -"• 
the  civilisation  of  the  S  fon  h  ™'"  t  P^"°d  when 
stage;  when,  at  the  most,  kere,'^  ^  ^^rtain 

or  memories  of  the  past  whfch  rll  k^""?  traditions 
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spectacle  of  the  early  state  of  tribes  or  people  which 
afterwards  showed,  or  perhaps  are  showing,  great 
developments.  A  familiar  instance  is  Julius  Caesar's 
account  of  the  Gauls  or  the  Britons  ;  in  our  own  day 
we  have  seen  the  Japanese  take  strides  forwards. 
But  here,  too,  when  the  recorder  comes  upon  the 
scene,  there  is  already  a  definitely  formed  character 
to  record  ;  it  is  not  so  definite  as  we  know  it  in 
historic  times,  but  it  is  represented  as  uniform  and 
symmetrical.  We  are  as  certain  as  we  are  that  there 
was  a  battle  of  Waterloo,  that  there  was  a  time  when 
the  lonians  and  the  Dorians  were  pouring  or  filtering 
into  ancient  Greece  from  Asia,  though  no  con- 
temporary witness  has  told  us  of  the  process  ;  if  we 
knew  more  of  them  at  this  stage,  we  should  have  an 
invaluable  key  of  much  subsequent  history.  It  is  rare 
that  the  origin  of  a  nation  is  traced  step  by  step  to 
one  person  ;  but  we  have  this  in  the  Old  Testament. 
This  would  seem  to  be  a  peculiarly  good  opportunity 
to  catch  the  manners  living  as  they  rise,  but,  in  the 
first  place,  the  most  delicate  stage,  so  to  say,  the 
growth  from  a  family  to  a  people,  is  missing — it  drops 
out  between  Genesis  and  Exodus  ;  and,  in  the  second, 
we  are  not  minutely  instructed  under  what  influences 
Father  Abraham's  character  was  formed.  In  any  case, 
in  the  individual  race  and  in  the  individual  child  there 
is  an  undifferentiated  background  from  which  no  stray 
memory  survives.  It  is  in  this  area  of  time  that  the 
germs  of  character  are  deposited,  and  it  is  to  this 
period  that  we  must  look  for  the  meaning  of  the 
Common  Law. 

The  primitive  stock  of  a  race  never  seems  quite 
to  wear  out,  however  widely  the  modem  product  may 
differ,  from  its  '  rude  forefathers.'  The  Hebrew,  the 
Hellene,  the  Roman,  all  clearly  retain  in  their 
historical  characteristics  something  from  what  by 
comparison  may  be  called  their  savage  state.  The 
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STwf '  ^u'^°lt'  ^^  ^''*"^"^'  *««■«  remarkable 
of  i  /"k''^'.u^  ^^""^^"^  «'^  'he  descendants 
of  stohd  tnbes;  the  Gauls  were  brave,  impetuous 
pleasure.Iov.ng ;  the  Saxons  loved  liberty.  Whereve; 
thPhril'^K""P"''^  S*"  t«"'l«"<=y  "me  from,  however 
m.!  ^Tu  ^*=*'"^  ''^''^^  'P^"eS'  tJodfes  of  men,  very 
T.).l  ?"]!.  ^""'•'f  '"  "^"y  ^^y«'  do  appear  on 
the  face  of  the  earth,  while  the  men  of  one  body 
differ  very  much  from  the  men  of  another.    No  body 

wlfW^'      "^^V-  ^^^^^^^  ^'^  y^t  "^een  discovered 
without    some    distinguishmg    mark  from   animals, 
though  even  they  are  preserved  by  their  instincts 
There  is  always  some  sign  of  thought,  some  trace  of 
character.     In  the  dark  ages  of  growth,  the  future  of 
Uie  race  is  determined  by  its  habits  and  customs, 
inese,  of  course,  depend  on  its  necessities.    To  take  a 
simple  instance,  those  who  live  by  the  sea  notoriously 
differ  from  those  who  live  by  the  land.    And  *he 
primeval  daily  struggles  and  toils  for  self-preservation 
are  peculiarly  apt  to  leave  their  traces  in  the  mature 
temperament    or   disposition.      The   bookt.   of  the 
anthropologists  are  full  of  illustrations  of  such  facts 
Ihe  most  famous  expression  of  the  theory  is  that 
universally  known  as  Evolution,  the  continuous  pro- 
gress in  activities  which  preserve  or  improve  life     It 
IS  obvious  that,  with  time,  habits  and  customs  of  all 
sorts  must  spring  up.    It  is  commonly  supposed  that 

fW?I  i,'"?'*,,''^'^*''?  ^^^'^  of  primitive  man  was 
that  the  physically  weaker  should  obey  the  physically 
stronger;  it  is  merely  a  guess  from  the  analogy  of 
the  other  animals,  but  it  is  likely  enough.  But  it  is 
worth  noting  that  the  will  of  the  stronger  could 
not  be  imposed  in  defiance  of  prevailing  customs 
for  all  members  of  the  community  alike  would  be 

fJJ.n^^'^T^°^  """^"^'y    subject-to    their    domina- 
tion     the  reformer  running  deliberately  counter  to 
popular  prejudice  or  superstition  is  a  distinctly  later 
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phenomenon.  He  would  b«  unable  even  to  conceive 
his  world  except  as  he  knew  it,  so  that  even  if  he 
IS  regarded  as  a  fully  fledged  lawgiver— a  long  step 
forward— the  only  law  he  could  give  would  be 
nothing  but  the  echo  of  the  usages  to  which  he  wis 
accustomed.  So  it  is  a  commonplace  observation 
that  autocrats  like  the  Tsar  of  Russia  or  the  Sultan 
of  Turkey  could  not  abruptly  change  the  national 
habits,  if  they  would  ;  it  is  only  within  that  circle  that 
they  are  all-power;ul :  their  ignorant  subjects  would 
not  be  able  to  understand  great  artificial  changes,  and 
the  decrees  would  be  dead  letters. 

No  doubt  the  inveterate  habits  of  peoples  are 
abruptly  changed,  as  by  the  wholesale  conversions  of 
a  conquering  Mahomet,  or  the  suppression  of  the 
Juggernaut  by  the  British ;  but  these  are  cases  of 
sneer  compulsion  by  external  force.  Gradual  change 
of  character  from  within  is  very,  very  slow,  and 
perhaps  the  old  stock  of  primeval  dispositions  is 
never  exhausted. 

This  hypothesis  really  comes  to  this.  When  first 
nations  come  upon  the  scene  there  is  something 
which  they  obey,  whether  it  be  the  raw  will  of  some 
one  person— however  bodied  forth,  whether  as  a 
leader  in  past  emergencies  or  one  who  had  imposed 
himself  as  a  superior  on  un\,illing  inferiors— or  a 
made-up  law  in  the  modem  sense,  rudimentary 
indeed,  but  still  a  distinct  piece  of  manufacture.  At 
any  rate,  there  is  some  permanent  institution  implying 
a  sense  of  what  is  permitted  and  what  is  not  per- 
mitted, or  of  what  is  commanded  to  be  done,  some- 
thing like  a  public  conscience.  At  a  very  early  stage 
the  Greeks  recognised  the  proverb  that  Custom  is 
king  of  everything,  and,  as  a  matter  of  fact,  in  their 
language  the  word  for  law  originally  meant  custom. 

The  common  law,  then,  is  all— up  to  a  certain 
time- that  a  race  thinks  people  ought  or  ought  not  to 
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accuraSvM'''*  «"?f  .'■^■■t  >"«  impossible  to  define 
accurately,  because  it  is  impossible  to  say  at  what 

cSrt.wlr'"''"  '""^^^^  f««"  barbLismtto 
rirbe  t?H  ?o  ,,  ™''  '°  comparatively  civilised  that 
It  can  be  said  to  have  any  law  at  all.     However  the 

S'to"th  *^V^  .°?'^  °'  consequence  WaJse'itt 
a  hnnl^,?    ^'  '•'^?°*  *°  'F  ■*''•  °f  the  Common  Law  as 

to  betddedr'^^'  *".1  ""'^^  "°"  *=°™Pl«t«  ^d  not 
bei^^nto  il  '°-.„R°"ghly,  the  truth  is  that  after  laws 

dl  nrl  .^  *""^"  ^?^,°  "-egularly-that  is,  when  a 
the  writrnT"  °'  civilisation  has  been  attained- 
peoDir  hat  Z  ™^''"/°  g^eat  an  impression  on 
Sin  *^  unwritten  gets  itself  supposed-if 

he  fir"t  foST  ™f  ^'  ""''^-'^  'J^te  fro^  before 
sense  for  fh?r  '^g'^H'"""  •  A"'^  «»  ■'  «>"«'  in  a 
peoDkfm  ^H  ?nTT°  ^r  ''  *^^  «Pression  of  the 
S  UD  when?»,    ^^^'^^^^''.  ^^  it  were,  and  those  are 

the   conte^tro'?%?°T"'  '"  *1"^^"°"  *"'^e«-    B«t 
tmbllS  '''^  Common   Law   need  not   be 

published   or  expressed  till,  so  to   say.  yesterday 
For  It  IS  conceivable  that  no  necessity  m^y^ever  ha,^ 

Sb  tTon'wV  r*'"''^  °J  ^'^P'^-  ^^^  oSnce  or 
memorial      ^f  ""t^  ^^^^  ^""'"'^^  '■™™  'ime  im- 

|7o^at.  JL^^-^.:i:^-^ 

^ariHV"®  ^fPP'y  ^"  t'"'^  t°  o""-  own  country  Verv 
early  the  rule  j^ot  itself  established  that  normafl?^ 
human  life  must  not  >e  taken.  Yet  you  wilCwhere 
find  a  distinct  law,  <Thou  shalt  not  murder  '^SdU 

prohibition,  •  Thou  shalt  not  steal,'  the^e  Ts  no  statuS 


K^- 


The  Spirit  of  our  Laws 

which  makes  this  simple  statement,  and  for  centuries 
there  was  none  which  regulated  the  punishment  for 
stealing.  At  the  Conquest,  we  are  told,  the  custom 
which  now  only  survives  in  Kent — that  all  the  sons 
inlierit  land  alike — was  universal  throughout  the 
country.  The  Normans  introduced  primogeniture,  a 
feudal  custom,  but  left  the  old  system  in  Kent  (as  a 
special  favour,  the  story  goes,  for  the  men  of  that 
county  having  done  William  a  great  service).  At 
any  rate,  the  common  law  of  both  the  larger  and  the 
smaller  area  exists  to-day.  Or  again,  take  the  relation 
of  husband  and  wife.  In  the  first  place,  at  all  times, 
so  far  as  we  know,  monogamy  was  the  rule  ;  poly- 
gamy is  not  expressly  prohibited  in  a  statute  till  1603. 
In  course  of  time,  too,  the  rights  of  a  husband  over  a 
wife  became  more  or  less  defined.  It  is,  perhaps,  not 
too  much  to  say  that  for  centuries  it  was  generally 
believed  that  the  man  was  so  far  the  master  of  the 
woman  that  he  had  the  right  to  chastise  her  mode- 
rately by  way  of  correction,  and,  primd  facie,  there 
was  nothing  unreasonable  in  such  belief.  For  in  an 
early  and  incomplete  state  of  civilisation  such  a 
custom  was  quite  likely  to  establish  itself.  But  in  a 
notorious  case '  in  1891,  a  judge  declared  that  the 
common  law  had  never  conferred  any  such  power  on 
the  man,  and  that  such  was  not  the  law  of  this  country 
(and  the  Lord  Chancellor  nearly  went  as  far).  Their 
lordships  were,  no  doubt,  right ;  but  the  instance 
peculiarly  illustrates  how  the  common  law  was 
supposed  to  be  old  custom  of  the  masses  solidified. 
Again,  concurrently  with  progress,  locomotion,  of 
course,  develops,  and  necessary  customs  inevitably 
spring  up.  When  railways  revolutionised  the  people's 
going  to  and  fro,  there  was  a  large  and  well-settled 
body  of  common  laws  regulating  the  duties  of  authori- 
ties, carriers,  and  others  having  to  do  with  the  roads. 

'  T/u  Queen  v.  /acison,  1891,  i  Q.  B.  682. 
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When  these  were  supersedei'  oy  the  iron  tracW<!  fhp 

determining  by  what  authority  they  were  vaKd  tho 
law  merchant,  as  it  was  called,  was^efd  to  be'  art 

pJacfeeTfT  •*'"•     ^^"^*^  extremely  comS 
practice   of  passing   away  the  right   to  a    sum   of 

money  by  writing  one's  name  on^the  back  of  T  bit 
l^^tr  "'^'"^"^^  P^^  °^  '"^^  common  lat'^J 

.eaS^f^S:;t!!^Uu^-^afitlSer 
principle  which  has  been  of  such  immense  practical 
.mportance  in  the  United  States  and  other  coEs 
Si^  the  h'  ^'°'^  this  country  who  settle  a  new  k„d' 

kw  ;"th  ther'T'l°^  *"  ^r"  '^^'^  '^'  «=°">«>"n 
law  wim  them.     It  only  means  that  those  of  the  oeonle 

of  thTn^/"'?  ""  '^f  way  take  with  them  °he  chaSr 
hL?  P.t°P'^  '  ^"'^  **•**•  •"  the  absence  of  anything 
to  £^ Lh?  '°  *he  contrary,  they  are  taken  to'^agrel 
hev  hi  K  "^'  ^^'"*'  ^"'^  observances  to  which 
the^  have  been  accustomed,  as  naturally  expreS 
their  own  characteristics.  They  are  as  free  tr.  ,1?^ 
totir'^r  'he.>  altered  circuLVances  otgeJerS? 
to  deal  with  an  unforeseen  situation  by  drawing  "new 
on  the  common  law.  as  are  the  bulk  of  the  nl^nle 
whom  they  have  left  at  home.     If  any  further  iCi 

beTn.°  h***?  'Tf't''  ^°"^«  °f  the  common  £ 
being  the  fund  of  the  national  character  is  helnfn7 

■t  may,  perhaps,  be  shown   thus.     It  is  commonty 
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said  >  that  it  is  an  axiom  in  France  that  an  accused 
person  is  deemed  guilty  till  he  is  proved  to  be  innocent. 
At  any  rate,  let  us  assume  for  a  moment  that  this  is 
part  of  French  common  law.  The  English  rule,  it  is 
certain,  is  the  reverse,  viz.  that  any  one  charged  with 
an  offence  against  the  law  must,  for  all  purposes,  be 
regarded  as  innocent  of  the  charge  until  he  is  con- 
victed of  it  by  law.  Thus,  in  1823,  a  theatre  proprietor 
was  punished  '  for  assuming  in  a  stage  representation 
before  conviction  the  guilt  of  a  man  charged  with 
a  murder,  for  which  he  was  afterwards  hanged.  The 
French  and  the  English  views,  being  diametrically 
opposed,  naturally  have  seriously  different  conse- 
quences in  practice  in  such  a  case  and  generally.  Yet 
each  springs  directly  from  the  national  bent  of  mind 
and  character. 

How  the  common  law  is  invoked  to  meet  fresh 
emergencies  we  shall  understand  when  we  se :  now  it 
is  expressed,  and  to  that  we  will  now  turn. 


2.  THE  DEPOSITORIES  OF  THE  COMMON 
LAW 

These  are  the  judges.  The  origin  of  the  office  is 
lost  in  antiquity,  like  other  origins.  But  it  may  be 
assumed  that  the  primitive  judge  would  be  a  fair 
representative  in  intelligence  and  character  generally 
of  his  people.  When  with  deliberate  choice  by 
some  one,  later  on,  something  like  a  system  was 
evolved,  the  '  elders,'  with  whom  we  are  familiar  in 
Scripture,   naturally  were    frequently  called  to  the 

'  The  truth,  however,  seems  to  t ;— '  It  is  unfair  to  say  that,  in 
France,  a  prisoner  is  guilty  until  he  has  been  proved  to  be  innocent ; 
but  It  IS  true  to  say  that  the  French  system  fosters  prejudice  against  the 
prisoner.  —The  French  Law  of  Evidence,  by  O.  Bodington. 
R.  V.  mmaiiis  and  Rumsey,  26  R.R.  624. 
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™''*u  ?**"y  experience-that  is,  age-would  he 

sfonaf  Wn'  '^"^  """'^  '°  '°"S  ''^  "°  ^finite  profe^! 
sional  knowledge  was  needed  and  no  proress^n^ 
organ.,at.on  existed.  The  important  f^inMonottee 
mulfl'^nfr"  ''^'f  *"  ^'''^^^^  no^call  ajX 
^Tl  S  *^  P^°P'^'  ""«"  "'^ays  have  lived  amone 
them,  and  must  reproduce  in  himself  their  wlys  of 

ntht  thmg  to  do  in  the  given    circu^stances  ?   he 

r^H  1  ^"i-^  V°.  ^PP'y  ''^°««'  principles  which  he 
had  learned  like  his  neighbours,  and  which  he  no 
more  questioned  than  they  did  We  know  that 
among  some  ancient  tribes  there  was  a  reSw  tS 
for,  say,  mu-der:  so  many  oxrn  or  sheep  for  a  father 

on.    All  this  would  be  common  knowledee  and  th^ 

rtSr  ^",^/^  '"""•'^  ""'y  ''"l-'«  wh?  ever?  Jj! 
S,u  '^°"''^  have  said  as  a  matter  of  course.     More 
difficult  cases  would  soon  multiply  if  the  societv  mf^! 
any  progress,  but  this  must  ha7  been  th^pSotyl 
of  the  judicial  office.     The  judees  were  thl  m«!.     u 
f"j°yed  the  rep.tation  of  kSfng^^rat  tLriote 
thought  right  and  wrong,  and  they  have  nev^r  ffi 
When  James  I.  asked  Lord  Coke^a  question  of  law 
he  desired  to  know  whether  it  was  onrnf  ^^^       ' 
W  or  statute  law-becau  J,  he'^id?  i?  if  werHne 
of  common  law,  he  could  answer  it  iA  bed     but  iHt 

tSri  ^^^'"'^  •'^'  '•^  ""-^  ^^'  "P  -'^'  -mfne' 

vi,l7i^*'^  '^^y'  u*'^"  "'^^^  ^"«l  statutes  do  not  pro- 
vide for  a  case,  those  who  have  to  decide  it  MM 
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back  on  the  sense  of  right  and  wrong  which  they 
share  with  the  rest  of  the  people — on  what  we  now 
call  general  principles  of  morality.  In  other  words, 
the  judges  declare  the  common  law.  In  course  of 
time  much  of  it  has  been  written  down.  Most  laws, 
as  indeed  everybody  knows,  are  now  written  in  Acts 
of  Parliament,  and  to  that  system  of  law-making  we 
must  now  turn.  We  shall  find  that  the  primitive 
system  survives  alongside  the  Parliamentary  system 
in  the  name  and  nature  of  the  Common  Law  Courts. 


3.  LAWS  WRITTEN  AND  PUBLISHED 

When  was  this  country  sufficiently  advanced  to  have 
written  laws  ?  Its  history  begins  with  the  account  of 
Julius  Caesar,  who  invaded  it  in  55  B.C.,  thoujjh  it  is 
mentioned,  perhaps,  by  Herodotus  (about  450  B.C.), 
and  certainly  by  Aristotle  (about  330  B.C.).  Caesar 
does  not  hint  at  written  laws.  Taking  the  accepted 
chronoI(^y,  we  find  in  a  book  of  authority,  V.  600 
(A.D.)  Ethelbert  issues  the  first  English  laws  that 
have  come  down  to  us'  (Acland  and  Ransome's 
English  Political  History).  Turning  to  an  account 
of  this  English  king  in  the  Dictionary  of  National 
Biography,  we  read :  '  Before  [St.]  Augustine  died 
(604),  .^Ethelbert,  with  the  advice  of  his  Witan,  pub- 
lished a  body  of  written  dooms  or  laws  "  according  to 
the  Roman  fashion " ;  this  code,  which  was  thus  a 
result  of  the  king's  conversion  [to  Christianity],  con- 
tains ninety  laws,  chiefly  dictating  the  pecuniary 
amends  to  be  made  for  every  kind  and  degree  of 
injury,  and  beginning  with  the  amounts  to  be  paid 
for  injuring  the  property  of  the  church  or  the  clergy.' 
Scholars,  then,  have  settled  it  that  practically  the 
first  legislation  in  our  modern  sense  took  place  about 
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thirteen  hundred  years  ago.    The  code  in  question, 
we  may  be  sure,  chiefly  declared  the  existing  law,  as 

luThority.  '"  P"'  "^  "^^^^y  ^y  *''*  sovereign's 
But  it  is  a  law  of  nature,  that  as  a  people  makes 
progress  .n  civilisation  it  becomes  moVe  and  more 
susceptible  of  the  influence  of  other  races  with  w^ch 
It  comes  into  contact,  and  so  now  and  hereafter 
1'tv'"!?''*.^'"'*"''^''  *''*'  Blackstone  said  (1765): 
The  truth  seems  to  be  that  there  never  was  any 

St,"„^„,  r  p  ''  ^y  '^^  ;'?*«""■''*"«  of  adventitious 
r^j  II'  M  ^°"'anV'"'  P'cts.the  Saxons,  the  Danes, 
and  the  Normans,  they  must  have  insensibly  intro^ 
duced  and  incorporated  many  of  their  own  customs 
with  those  that  were  before  established,  thereby  in  all 
probability  improving  the  texture  and  wisdom  cf  the 
whole  by  the  accumulated  wisdom  of  divers  particular 
countries.  Our  laws,  saith  Lord  Bacon,  are  mixed 
Wrw  l?"e"age ;  and  as  our  language  is  so  mnch  the 
richer,  the  laws  are  the  more  complete. 
■„  '.^"^  !".'^«f<^'  o""-  antiquaries  and  early  histoiians 
do  all  positively  assure  us  that  our  body  of  laws  is  of 
his  compounded  nature.  For  they  tell  us  that  in  the 
time  of  Alfred,  the  local  customs  of  the  several  pro! 
vinces  of  the  kingdom  were  grown  so  various  that  he 
found  It  convenient   to  compile  his  dome-book,   or 

kin^om!'  '         *^   ^^""^'  "'°  ""^  ">«  ^''"•^ 

Now  King  Alfred's  time  is  popularly  believed  to 
be  so  important  a  moment  in  the  history  of  English 
law-making,  that  it  is  worth  while  to  look  more  p?rtT- 
cularly  into  who  an  authority  says   about    it     'It 

te.H       ^P^^'''   .'^y^    '^''ok^^r  Freeman,    'that 
^  fred  was  the  author  of  any  formal  legal  or  con- 
stitutional changes.    In  his  legislation  his  tone  is  one 
IS 
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of  singular  modesty.    '  He  did  not  dare  to  set  down 
much  of  his  own  in  writ,  for  he  did  not  know  how  it 
would  like  them  that  came  after.'     He  speaks  of  him- 
self as  simply  choosing  the  best  among  the  laws  of 
earlier  kings,  and  as  doing  all  that  he  did  with  the 
consent  of  the  Witan.  . . .  What  is  specially  character- 
istic of  Alfred's    laws  is   their    intensely  religious 
character.    The  body  of  them,  like  other  Christian 
Teutonic  codes,  is  simply  the  old  Teutonic  law,  with 
such  changes  ...  as  the  introduction  of  Christianity 
made  needful.    What  is  peculiar  to  iElfred's  code  is 
the  long  scriptural  Introduction  beginning  with  the 
Ten  Commandments.     The   Hebrew   Law   is  here 
treated  very  much  as  an  earlier  Teutonic  code  might 
have  been.     JElhed  commonly  shows  a  thorough 
knowledge  of  the  institutions  and  traditions  of  his 
own  people.'      (Dictionary  of  National   Biogri.^!  y.) 
Note  this  last  sentence.    It  is  a  reminder  that  when 
the  day  of  written  codes  arrives,  the  bulk  of  them 
consists  of  the  laws  actually  in  force  and  generally 
popular  at  the  moment.     The  early  legislator  neither 
has  the  power  nor  the  desire  to  change  the  laws,  f.e. 
to  make  violent  or  serious  changes  in  the  habits  of  the 
people  (nor,  indeed,  does  any  le|,  3lator  at  any  time, 
unless  he  is  driven  to  it).    And  note,  too,  how  it 
appears  from  the  above  extracts  (for  which  reason, 
indeed,  they  are  given)  that  the  written  law  of  another 
and  a  foreign  people  may  have  the  deepest  influence 
on  the  common  law,  almost  without  those  subject  to 
it  knowing  it.    For  the  Romans  when  they  ruled  in 
this  island  had  long  had  a  huge  system  of  written 
laws,  and  the  Christian  missionaries  had  the  Bible,  in 
which  there  are  many  codes  of  laws — to  say  nothing 
of  the  other  races  mentioned  by  Blackstone  ;  and  it 
is  certain  that  the  life  of  the  tribes,  if  it  is  too  early 
to  speak  of  the  national  life,  must  have  been  pro- 
foundly modified  by  these  visitors  or  settlers  with 
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educated  the  n-Jv«  in  ^•■r     P™I»eanda  insensibly 

the  Hebrew  and  Great  t: ',(!'''*  ^^""  Institutes,  or 
Ethelbert's  and  AUred'^  fr^""''  "  deliberate  like 
common  law  at  anl  Sjin^^'  *"  '"""''  '"t"  «>«= 
statutes.  But  we  L^' tn?  1"°""="  «»  "  does  into 
modern  system  of  sta?u«  """^  '^^  way  off  the 
machinery  «X  to  adaDtfh.T  *'.  ''"°*  •'-'•^-  » 
circumstal;cesls^hey  ^'lie        '*"  '°  '"^  "«=^  «='  "^ 

study!*'  5f  w7tum  to  fhr "  °l  ^J'-'"''""''"'  '■"  *  'P«='-al 

of  the  twentiethyearof  H™"  m '"'''  P""'*''" ''«  t^at 
Provisions  of  Merton)  Bu7fl  '  "35-6  (called  the 
ceded  by  Charters  of  LibertlLh"''-  ''?"""  ^'«  P'«- 
the  first  year  of  Henrv  I  ?,n,  '■■^!r"'"?  '^''^  °"«  «" 
in  the  t4„ty-Lntr7ea;'of  EHw  /?^'"^*'''>°"'= 
including  the  famous  MltnfrKJ^*'r  I'  '^O^'-  and 
year  of  John!  iTi  s        ^  *  ^'"''^^  °^  ''^^  seventeenth 

andI;Zt?of;°i;f'f;ss^^^^^^  '"^  p-«- 

forget  that  at  one  tim^e  tlfe  Sl^of  *^  "^  ''P'  '° 
a.great  national  event    In  D^rticulr    l"^rJ*^  *" 
girls  learning  English  Wste^  "   '' /*=''^':''°y*  and 
wonder  why  such  an  unHnf^^   •'^'  ^   "''"''•  ^Pt   to 
event  such^I",  say  the  Gr^TrK""  "  &'^'="  *»  «» 
provides  such  elem^'n  a^  Stters^sXt  n"n'"'  ?"'>' 
be  imprisoned  without  due  procLf  of  ll      "^  "  '•" 
to  be  taxed  arbitrarily  bv  the  Kin^    *   ^',."°  °"^  '^ 
we  all  know  nowadays  are  nfve?'^^''-"'';'"^^  *">«* 
perhaps,  impressed  snffiwitff"  f^""^'     ^^   '«  not, 
this  so'rt  orSg^\"^„'Ta^V"J„''™r  ^°^  '^'^ 
and^hc.wveryslow^the"p^„rsy^-ro&^^^^^^^^ 
Just  a  word  about  this,  though,  strictly,  it  is  beyond 
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our  scope.  According  to  Acland  and  Ransome's 
Handbook  of  the  Pclitical  History  of  England,  there 
took  place  in  12 13,  'August  4th,  First  united  repre- 
sentation of  townships  on  the  royal  demesne ;  four 
men  and  the  reeve  are  summoned  from  each  township 
to  the  assembly  at  St.  Albans  called  to  estimate  the 
damage  due  to  the  bishops,  and  for  other  business  ; ' 
and  Bishop  Stubbs  is  cited  as  calling  this  'the  first 
representative  assembly  on  record.'  The  word  '  Parlia- 
ment '  first  appears  in  this  book  under  1 244,  when  we 
are  told  '  The  earls,  barons,  and  bishops  .  .  .  meet  in 
Parliament  and  demand  control  over  the  appointment 
of  ministers.  Similar  demands  and  complaints  are 
made  by  Parliaments  in  following  years.'  In  1254 
occurs  '  First  summons  to  Parliament  by  royal  writ  of 
two  knights  of  the  shire.'  In  1265  'a  Parliament 
meets,  to  which  are  summoned  two  knights  from  each 
county,  and  for  the  first  time  representatives  from 
cities  and  boroughs.'  Finally,  in  1295,  'is  the  First 
Complete  and  Model  Parliament  of  The  Three 
Estates.'  > 

'Besides  the  barons  and  prelates,  one  proctor  is 
summoned  for  the  clergy  of  each  cathedral  and  two 
for  the  clergy  of  each  diocese,  two  knights  from  each 
shire,  two  citizens  from  each  city  and  two  burgesses 
from  each  borough '  (Ibid.,  Summaries :  Parliament). 

We  are  still  a  long  way  off  Parliament  as  we  know 
it — not  only  in  function,  but  in  form.  '  In  the  reign,' 
says  Mr.  Carter  (History  of  English  Legal  Institu- 
tions, 1902,  p.  74), '  of  Edward  I.,  a  new  body  makes 

'  The  Lords  Spiritual,  the  Lords  Temporal,  and  the  Commons,  or, 
more  accurately,  the  clergy,  the  nobility,  and  the  commonc.  *The 
estate  of  the  clergy  is  still  in  theory  represented  in  both  Houses,  but, 
as  regards  the  Lower  House,  this  representation  has  been  a  mere  fiction 
for  centuries '  (Encyclopedia  of  the  Laws  of  England).  'It  is  fo ,  id 
very  difficult  to  induce  the  clergy  to  attend  as  an  Estate  in  Parliament, 
and  from  the  middle  of  the  fourteenth  century,  their  grants  are  made  as 
a  rule  in  Convocation'  (Acland  and  Ransome,  1295  A.D.). 
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>n  the  Rolls  Series  wu'^  ^'™ft  of  1305,  published 
Maitland.  .  .  It  w^  a  fi.n  p":^'^"'^*'^"  by  Professor 
estates  of  the  realm  met  7hi^-"^'"^']''  "^^  '^e  three 
all  about  sfx  hu"dTed  mJ'"l^"^''''^°""<=".''n 
thirty-three  members  of  th^^"  ?^'^''^''  *"^  *"« 
though  not  Stes  or  bafoS"^  '-P""'"'  '°  ''^°^' 

othe«  were  sLSe/to3eTh?Sf""\?^^^ 
special  acquaintance  with  Q^Ilt tne  King  from  their 

The  thirty-three  •LS.HfK  V^^  ^^""^  affairs.' 
ExchequerVthe  Justkes  of  ^V.^  Chancellor  of  the 
Barons  of  the  Exchen?L       ^^'^  Benches,   the 

thirteen  clert  of  SX^ry"  The  S "^"'^' •  '"" 
great  secretarial  deoartmlnf^"    P^  Chancery  is  the 

writing,  foreign  anSd'^Mc'  '"\1f"'  't  ^'"e"^ 
men  represent  the  lep-Tl  offl.i  i  '  ^^^^^  thirty-three 
talentofthecountJ^^Veh,  •  f^ministrative 

in  this  Pariiamem  was  S  th^  !?''"  ""^""^  "^  d°"^ 
affairs,  Scotch  and  Gascon  r,u  ^'f"?^'""  of  foreign 
(4)  audience  of  petiSns  ?'c  tnl?'  k'"*?'  ^3)  t^'^ation. 
and  civil.'    But  at  th°s  timi  «     'p  ^"""^'''  "'""inal 
'a  Pariiament  is  rather  an  act  aL  'f  !f° '^  ?^^'"^"'^' 
•  •  •  It  is  but  slowly  that  fh?."i^^°^y°fpe''sons. 
colloquies  of  a  Sicul*  ^ L  "''^  '%^PPropriated  to 
the  King  has  wfttfte  states  of"  h?''^'  ^"'^  '^^^''^ 
more  slowly  that  it  is  tr/ncfi     ^r       '■^^'™'  and  still 
the  body  of  men  whom  thf  ^•^'^  u°'"  *^  ™"oq"y  to 
yet,  any  meeHng  of  Xe  k1„?4"?-'**'  «"™n>oned.    As 
solemnly  summoned  for  ^i^^   i*?*"^^'^  ^^^  ^^^  been 
a  ParhamenT-    And  he    "dH    ,^''"^''  '^^""^  *°  ^^ 
summaiy),  'The  Bet->.V'-  ^      "'^  **'•  ^^^er's 

legislaSbS  MS°f  J,?ch".°.*  fS:.«"yt''ing  like 
grant  either  foru^Sr  f^Jg^*'  Thf  ''"  '^^^'>' 
mainly  remissions  of  the  questions  to  «!^        "^^'^  ^'^ 

^°"";rrr  ^-^-  -S^e^jfTurcg^^ 

The  word  fi„t  appears  ^n.  statute  in  ..75  (Bkctoone). 
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The  insignificance  of  the  Commons  in  all  this  must 
strike  the  most  casual  reader. 

Bearing  in  mind,  then,  the  totally  different  aspect 
of  a  law-giver,  maker,  or  promoter,  and  (it  must  be 
added)  a  court  of  law,  in  the  infancy  of  Parliament 
and  now,  we  may  still  say  that  there  has  been  an 
uninterrupted  stream  of  statutes  from  1235  to  the 
present  day. 

To  the  modem  relation  between  Parliament  and 
the  laws  we  must  now  turn. 


4.  STATUTE  LAW 

Delolme  says,  'It  is  a  fundamental  principle  with 
the  English  lawyers  that  Parliament  can  do  every- 
thing, except  make  a  wonian  ^  a  man  or  a  man  a 
woman '  (The  Constitution  of  England,  Book  I. 
ch.  X. — not  in  all  editions),  i.e.  it  can  '  do  everything 
that  is  not  naturally  impossible'  (Blackstone).  For 
instance,  it  («>.  the  King  and  the  two  Houses  to- 
gether) could  turn  the  government  into  a  republic  or 
anything  else.  In  the  oft-quoted  words  of  Coke,  '  its 
power  is  so  transcendent  and  absolute  as  it  cannot  be 
confined  either  for  causes  or  persons  within  any 
bounds.'  Sir  Erskine  May  may  also  be  quoted. 
'  Unlike  the  legislatures  of  many  other  countries,'  ours 
'  is  bound  by  no  fundamental  charter  or  constitution, 
but  has  itself  the  sole  constitutional  right  of  establish- 
ing and  altering  the  laws  and  government  of  the 
empire.'  The  empire,  of  course,  is  the  limit  of  its 
jurisdiction,  but  in  regard  of  certain  grave  crimes, 
\e.g.  treason,  murder — not  only  of  a  fellow  subject — 

'  It  was  said  jestingly  even  to  have  done  this,  when,  in  1850,  it 
enacted  '  words  importing  the  masculine  gender  shall  be  deemed  and 
taken  to  include  females '( An  Act  for  shortening  the  Language  used  in 
Acts  of  Parliament,  c.  II,  sec.  4.) 
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piS^^^T""^"^  '"^*""  2"*'^l>  subjects  anywhere 

STegubtin^'tW  ■  ^f:;^?''!  i""-sdictio„.  Parliament! 
leeisS  for^fn?.-  J""s^'<=tion,  as  it  has  done,  has 
s  «ceSonal  Tn^^r'  '!i-^  ^°''"'^"  '^°'^-    SHU  this 

extraordinaV  throXh^^e 'StV'^^^^^^^^^^ 

Js^^fi^cbi^??^^^ 
^fS^.n:SnSr«ij.£S 

n^ust  do  it  in  th^^r^f  a Vafute^^l  itTas^cCil 

portant.     The«empUonofforeim  l^f  JSJL.    ^  labourers  are  im- 
exception,  for  i,  is  oSr  law  w&xem^rfi  ""''  ^^''^^ors  is  no 

a..irs^or"ctrt\f.l!iKs"e1sr.ar&^^ 
though  it  is  not  generally  soVaHedTht'  '""?'ne  ,<«>  'ts  members. 
House  of  CommonsTan  extreme  StoST'^,°1°'*  "™b"  °f  the 
mternal  affairs  by  the  HouseTthe  lUutv  of  «n    ''•''  "#»'««<>»  »'"  "s 
«p.css.ytestediLcourtofW%\?fe^TnsLT^X^^^^^^ 
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to  make  three  classes  of  statutes— pub!  c,  local  and 
personal,  and  private  Acts.  Every  word  of  every 
one  of  these  has  equally  to  be  passed  by  the  King. 
Lords,  ^nd  Commons.  The  distmction  between  them 
in  dealing  with  them  arises  from  the  difference  of 
the  state's  interest  in  them. 

A  public  bill  is,  or  ought  to  be,  concerned  with 
mattei  of  national  interest  —  reform,  education, 
home  rule,  and  what  not.  Parliament  in  discuss- 
ing it  must  inform  itself  from  whatever  source  it  can, 
by  debate  or  through  a  committee.  In  such  cases 
the  representatives  of  the  people  reflect  the  people. 
Every  view,  at  any  rate  of  the  principles  (if  not  of 
the  details)  in  question,  has  a  good  chance,  for  all 
practical  purposes  the  certainty,  of  being  considered. 
This  is  mere  newspaper  knowledge.  Such  'public 
general'  bills— their  technical  name— are  printed  at 
every  stage  of  their  progress. 

Local  and  personal  Acts  deal  with  matters  of 
special  interest  to  certain  persons  or  places,  and  corfer 
powers  or  authority  which  either  require  the  consent 
of  Parliament  or  can  be  much  more  effectually 
obtained  with  that  consent  Railways  Acts  are  of 
this  class,  and  so  are  many  others,  creating  or  facili- 
tating other  great  industrial  or  municipal  under- 
takings and  other  enterprises.  Some  of  these,  though 
of  immense  importance,  only  concern  particular  places 
or  groups  of  persons.  For  instance,  the  great  London 
Building  Act  of  189S  (57-8  Vic!..  ccxiii.)  is  a  local 
statute;  it  extends  'to  London  and  no  further' 
(sec  4).  Personal  bills  are  estate,  divorce,  naturali- 
sation, name,  and  '  other  bills  not  specified  as  local ' 
(Erskine    May);    thus   some   are   naturally    railed 

'  amounts  to  no  more  than  an  expression  of  opinion  that  the  petson 
expelled  is  unfic  to  be  a  member  of  the  House.'  (The  Constitution, 
Bit.  I.  ch.  V.  4,  sec.  3.)  It  is  admitted  th.at  the  expelled  person  may  be 
re-elected.    See  App.  Ia. 
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private.    For  all  these  purposes  there  is  an  elaborate 
machinery  of  committees  of  either  House  or  of  joint 
committees  of  both  Houses.     All  interested  parties 
can  be  heard  before  these  committees,  and  there  is  a 
Parliamentary  Bar  devoted  to  practising  before  them, 
and  a  staff  of  officials  to  attend  them.     It  is  obvious 
that  in  estate  bills  for  settling  the  complicated  affairs 
of  great  estates,  or  in  divorce  bills,  which  dissolve 
marriages  (now  only  in  Ireland,  where  the  courts  of 
law  have  no  power  to  do  so),  these  committees  act  as 
judges,  and  consequently  their  procedure  is  regulated 
by  rules  as  rigid  as  those  the  judges  enforce.    These 
tribunals  are  better  fitted  to  deal  with  these  questions 
of  detail  than  either  House  itself,  and  the  bill,  which 
is  ultimately  presented  as  the  result  of  their  delibera- 
tions (if  it  is  presented),  is  in  effect  their  report  to 
the  House  on  the  matter  referred  to  them— a  report 
which,  of  course,  the  House  may  deal  with  as  with 
any  other  bill,  but  which  it  almost  invariably  accepts. 
Nearly  all  local  Acts  are  printed,  including  Inclosure 
and  Drainage  Acts,  of  which  there  are  a  good  many. 
Some  strictly  private  Acts  are  printed,  and  some  are 
not ;  it  is  a  question  of  convenience.     Private  Acts  of 
divorce  and  naturalisation,  each  affecting  very  few 
persons,  are  not  printed  ;  but  a  copy  can  be  obtained 
at  the  proper  office.    There  is  a  set  of  rules  for  dis- 
tributing the  committee  work  of  t'  3  sort  between 
the  two  Houses,  with  a  view  of  saving  time  ;  but  the 
principle  is  preserved  that  nothing  becomes  an  Act  of 
Parliament  until  the  three  constituents  have  concurred 
in  it  in  a  forma!  way.     It  is  perhaps  needless  to  say 
that  every  Act  passed  is  carefully  recorded  by  the 
proper  officers. 

The   actual  composition    or   drafting   of  a   bill 

brought  into   either   House  is    a    matter  of   much 

importance,  and  even  thp  verbal  changes  which  it 

undetyoes  in  it.-i  passage  must  be  vigilantly  watched,  as 
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the  following '  story  shows.  The  punishment  of  some 
offence  originally  proposed  in  a  measure  was  a  fine  ; 
but  this  was  altered  to  fourteen  years'  transportation 
without  the  other  necessary  alterations  in  the  text 
being  made,  so  that  it  ultimately  ran — '  fourteen  years' 
transportation,  and  that  upon  conviction,  one-half 
thereof  should  go  to  the  King,  and  one-half  to  the 
informer.' 

However  simple  or  short  an  enactment  may  pur- 
port to  be,  the  authors  will  almost  certainly  require 
trained  assistance,  for  only  a  professional  lawyer  can 
suggest  the  points  where  it  may  modify  or  conflict 
with  the  existing  law,  and  if  the  measure  is  long,  and 
at  all  complicated,  it  is  certain  to  come  in  con^  xt 
with  existing  statutes  somewhere.  The  Government, 
of  course,  has  a  staff  of  professional  draftsmen  at  its 
disposal,  but  it  does  not,  nevertheless,  always  make 
its  meaning  clear,  or  avoid  conflict  with  other  laws." 
Hence  the  frequent  comments  we  read  in  the  news- 
papers. As  Lord  Thring,  who  had  very  great  ex- 
perience in  drafting  Government  bills,  puts  it,  '  when 

'  It  is  actually  told  as  above,  but  the  fact,  though  bad  enough,  is 
not  quite  so  bad  as  this.  In  1812  it  was  enacted  that  penalties  under 
this  Act  (c.  146)  were  to  go  half  to  the  informer  and  half  to  the  poor 
of  the  parish,  but  the  only  penalty  under  the  Act  is  fourteen  years' trans- 
portation. There  is  a  story  that  in  a  bill  for  the  improvement  of  the 
metropolitan  watch  ia  the  time  of  George  III.,  there  was  a  clause  that 
the  watchmen  should  '  be  compelled  to  sleep  '  during  the  day.  A 
member  of  the  House  of  Commons,  who  suffered  from  gout,  proposed 
that  it  should  be  extended  to  members  of  that  House. 

'  Perhaps  the  most  extraordinary  instance  of  a  draftsman's  blunder 
is  the  statement  in  the  Extradition  Act  (1870)  Amendment  Act,  1873, 
sec.  3  :  '  Whereas  a  person  who  is  accessory  before  or  after  the  fact  . 
is  by  English  law  liable  to  be  tried  and  punished  as  if  he  were  the 
principal  offender.'  An  accessory  after  the  fact  is,  of  course,  nothing 
of  the  sort,  or  every  one  who  screened  a  murderer  would  be  liable  to  be 
hanged.  On  ss.  30  &  31  of  the  Wills  Act  Messrs.  Underbill  &  Strahan 
say,  •  Strange  and  almost  incredible  as  it  may  appear,  it  is  believed 
that  the  real  history  of  the  two  sections  is  that  tbey  were  drafted  as 
alternative  sections,  but  by  some  carelessness  were  both  allowed  to 
remain  in  the  Act  when  passed '  (Wills  and  Settlements,  p.  191). 
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Hel.vL^  ^"'^'•'^  ■^'="''''  "''^^^  «="ni"ed  dignitaries 
lis, '"•P°'"*'"S.°"'  *«  shortcomings^  of  the 
Irfce'  %^"  'h  "f  t"""^  ^"  imperfect%erform- 

the  WorWn^  Legislation,  p.  9).  For  instance, 
the  Workmen  s  Compensation  Act  of  1897  ha^ 
notoriousy  and  continuously  been  the  subject Tf 
such  cnfcism  The  fact  isShat  no  foresight  can 
foresee  everythmg :  cases  occur  in  which  the  ficts  S 

sta  utTTut  r,a5;  "''V"'  P""'='P'^  "'  P'°^''^'"°"  of  ^ 
statute,  but  partly  with  one,  partly  with  another  ■  or 

which    no  one  had  thought  ^of  when  the  bm  was 

designed,  drafted,  debated,  or  passed.     Hence  has 

arisen  the  science  of   the  interp'retatfon  S  statutes 

H/,f^-ffl°"lf*'"^r'""'i  ^"^  '^''"  t°  i»"«t^ate  the  prac- 
ical  difficulties  of  understanding  the  words  as  they 
leave  the  draftsman,  or,  it  may  be,  the  language  of 
some  individual  member  of  either  Housa^But 
before  quittmg  the  former,  two  implements  of  hi 
stock-in-trade  may  be  explained. 
Jn  J  ^^"'f  tion,;  says  Lord  Thring,  '  is  the  reduction 
nto  a  systematic  form  of  the  whole  of  the  law  re- 
lating  to  a  given  subject,  that  is  to  say,  of  the 
common  law  the  case  law,  and  the  statute  law^ 
while  consolidation  differs  from  codification  in  this 

only  the  statute  law  relating  to  a  subject,  as  illus- 
trated or  explained  by  judicial  decisions ' 

Instances  of  consolidation  are  the  Customs  Laws 
S  tl  S?  ^^  f  '^76.  the  County  Courts  Act. 
\lll'  l^A  fv.  1?P  ^Si  °i  '^91.  the  Sheriffs  Act  of 
1887,  and  the  huge  Merchant  Shipping  Act  of  1894 
(/48  sections  plus  22  schedules,  292  paees  roval 
octavo,  probably  the  longest  Act  ever  parsed).'  The 
last  two  statutes  are  said  to  be  strictly  consolidating. 

'  The  Municipal  Corporations  Act,  1882,  is  our  'best  soedm™  ■ 
Dicey,  Law  and  6pinion  in  England,  Lett.  11.  specimen. 
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'  purely  literary '  (Hardcastle) ;  i.e.  they  collect  in  one 
pigeon  hole,  so  to  say,  exact  copies  of  all  the  scattered 
enactments  on  one  subject,  destroying,  of  course,  the 
originals  by  repeal.     Such  a  proceeding  is,  of  course, 
a  great  saving   of  time   and   convenience    both   in 
domestic  and  legislative  affairs.     Theoretically,  there 
is  nothing  but  a  removal ;  instead   of  looking  for  a 
thing  in  one  plpce,  you  look  in  another.     But  prac- 
tically this  process  always  means   rearrangement  to 
some  extent,  and  thus  consolidation  lets  in  a  small 
new  element.    This  is  so,  even  if  there  are  no  judicial 
decisions  on  the  separate  Acts,  or  if  they  have  already 
had  their  effect  in  the  tributary  streams  merging  and 
mingling  in  the  main  Act.    But  where  judges  have 
decided  cases  on  sections  and  words  of  the  constituent 
Acts,  i.e.  have  interpreted  or  construed  them  judici- 
ally,   it   would    be  waste  of  time  to   ignore   those 
decisions,  so  they  are  either  distinctly  incorporated 
in    or    distinctly   excluded   from    the    consolidating 
statute.     Still,  it  does  not  purport  to  enact  anything 
new,  and  seldom  does  so ;  but  from  tine-'  to  time  it 
becomes  important  later,  in  order  to  uo  justice,  to 
know  whether  such  an  Act  intended  or  not  to  alter 
the   law,  however  slightly,    or   merely  intended   to 
declare  what  it  was. 

Of  codification.  Lord  Thring  says,  'It  may  be 
stated  at  once  that  nothing  has  been  done,  or  perhaps 
can  be  done,  towards  any  systematic  codification  of 
English  law' ;  but  this  is  hardly  accurate.  It  is,  per- 
haps, a  question  of  words,  but  it  is  generally  understood 
that  three  codifying  Acts  exist,  viz.  Bills  of  Exchange 
(1882),  Partnership  (1890),  and  Sale  of  Goods  (1893), 
the  first  and  last  drafted  by  Mr.  Chalmers;  and 
that  another  on  Marine  Insurance,  by  him,  is  ready. 
Now,  in  the  case  of  the  first  of  these  we  can  see  the 
work  getting  on,  as  it  were,  under  a  microscope  sup- 
plied by  the  workman,  and  a  glimpse  brings  home 
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the  situation  in  a  most  interesting  way.     '  Bills  note, 

weS  tffi  T  '^'-  ??•'"-^-emed  to  form  a 
wen  isolated  subject,  and  I  therefore  set  to  work  to 

t'hKe^  '^'''*  °^  '^'-  '.='*  ''='^«"g  t«  '»>-«"•  Hound 
,r  cw  »  "^  "^^  cor.talned  in  some  2500  cases  and 
J  .^t^t"j°'r.enactments.    I  read  through  Se  who"e 

fJinT^T\^t^T'''^  *'■*•»  the  Irst  reported 
case   m   1603.     But  the  cases  on  the  subiect  ««« 

a  MSri?%r  ""''"p?^^"'  untiitrLT" 

were  th^n.^11' a  ^l  ^^H*'^'  principles  of  the  law 
were  then  settled,  and  subsequent  decisions   though 

tTo^Ts  of  "^^Th'  'r  ^^^"  '°'  '""^  -"^^t  part  ift 
then  r/jH^  ''"''i?"'  ^'°"''  ^^^  general  propositions 
dearth  of  Tv.-  •?"  'T^  P°'"'^  ^^^e  wL  a  certaL 
recouL  L  A*°"'^-  :^^'■«&a'■ds  such  points  I  had 
recourse  to  American  decisions,  and  to  iMuirv  as  to 

LhTLT"^  bankers  and  merchants  the 
result,  a  great  many  propositions  in  the  dieest  ev^n 

Zh^T  fJ't'^''''''  occurrence,  had  to  be  Stated 

jnerce  gave  theiV  ^istanTlnd'^  uut^^^^^^^^ 

alTd"' A'st"rf ''"''  '""'■  ''''  "'■"  «te„7ed  to  Scot 
it.H  I,  Strong  committee  of  merchants,  bankers 
and  lawyers  of  the  House  of  Commons  'heckled' if' 
and  It  presently  became  the  Bills  Exchange  Act 
1882  I  am  not  aware  of  any  other  such  acclunt  bv 
a  draftsman  how  legislatively  the  trick  is  done^f!t«^ 

wnue  to  add  a  few  more  of  his  remarks  •  Thp  A,-f  1,,= 
now  (1891)  been  in  operation  for  more  than^^'htyearT 
•  •  •  Merchants  and  bankers  say  that  it  is  a  crrt.^" 
convenience  to  them  to  have  the  who^e  of  the  generl 
prmciples  of  the  law  of  bills,  notes,  and  chequls  con- 
tamed  in  a  single  Act  of  100  sections.  As  retards 
particular  cases  which  arise  it  is  qpIH^™  „  regards 
go  beyond  the  Act  S"  TtttsT  "afsT  bTa'n" 
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advantage  to  foreigners  who  have  Engh'sh  bill  trans- 
actions to  have  an  authoritative  statement  of  the 
English  law  on  the  subject  in  an  accessible  form.  .  .  . 
The  Act,  as  yet,  has  given  rise  to  very  little  litigation. 
I  am  sure  that  lurther  codifying  measures  can  be 
got  through  Parliament,  if  those  in  charge  of  them 
will  not  attempt  too  much.  .  .  .  Let  a  codifying  bill, 
in  the  first  instance,  simply  reproduce  the  existing 
law,  however  defective.  If  the  defects  are  patent  and 
glaring,  it  will  be  easy  to  get  them  amended.  If  an 
amendment  be  opposed,  iti  can  be  dropped  without 
sacrificing  the  b'l!.  The  form  of  the  law,  at  any 
rate,  is  improved,  .^nd  its  substance  can  always  be 
amended  by  subsequent  legislation.  If  a  Bill,  when 
ihtroduced,  proposes  to  effect  changes  in  the  law, 
every  clause  is  looked  at  askance,  and  it  is  sure  to 
encounter  opposition.' 

Now,  here,  incidentally,  we  get  a  glimpse  for  the 
first  time  of  the  importance  of  case  law.  The 
fundamental  fact  to  remember  is  that  the  circum- 
stances in  each  case  differ ;  they  may  be  very  dose  in 
any  two  cases,  but  there  must  be  some  difference, 
and  that  difference  may  affect  the  law  very  much. 
It  will  not  do  to  say  common  sense  will  show  you 
whether  the  difference  in  the  facts  will  make  any 
difference  in  the  law.  It  will  not,  just  because  you 
nriay  not  know  whether  there  is  any  law  affecting  the 
difference  or  not ;  lawyers  themselves  are  often  puzzled 
to  tell.  For  instance,  one  case  may  decide  a  point 
between  a  man  and  his  servant,  and  in  the  next  the 
only  difference  may  be  that  it  is  a  case  between  a 
man  and  his  clerk.  The  same  words  may  or  may 
not  be  actionable,  according  as  they  are  written  or 
spoken ;  whether  a  man  is  a  partner  or  not  may 
depend  on  very  small  things.  A  seller  may  or  may 
not  be  able  to  recover  the  price  from  a  buyer  in 
exactly  the  same  state  of  the  facts,  according  as  the 
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price  is  below  or  above  a  certain  amount     Therefore 
»IUh  '.'  *"y  S'^™  '"°'""t  it  "  proposed  to  coUect 

m  his  authonties,  he  must  perforce  choose  and  'o 
ater  the  question  may  arise  CSether  ^e^c't  ^tered 
the  existmg  aw  on  a  given  point  or  notf 

Nevertheless,  a  code  may  be  of  ereat  DrarHr=.i 

SL^^thr^b-s ta^ct  '•l^Sal^r^AVe-f  ^^^  '^ 
comp^hensible  to   men   ^^^^^^^ 

men  of  business  to  be  enabled  to  see  foJihemselves 

the  principles  applicable  to  easy  ones.'    Sis  an 
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approach  to  Bentham's  ideal :  '  The  object  of  a  code  is 
that  every  one  may  consult  the  law  of  which  he  stands 
nJ!!?  i"  •'*'*  '•'*"  possible  time'  (cited  by  Sir  C. 
Ilbert).  It  IS  not  to  be  supposed  that  an  intelligent 
man  could  not  understand  an  ordinary  Act  of  Parlia- 
ment, but  he  could  hardly  ,fw#xr  what  other  Acts— to 
say  nothing  of  the  cases— had  a  bearing  on  the  one 
he  was  reading  ;  but  of  this  danger  there  is  much  less 
risk  in  a  code,  for  it  purports  to  have  assimilated  and 
digested  all  relevant  matter. 

It  may  be  added  here  that  since  1868  there  has 
been  a  Statute  Law  Committee  which  deals  with  the 
form  of  the  Statute  Book.  Its  great  achievement  is 
the  publication  of  the  '  Statutes  Revised,'  containing 
in  sixteen  volumes  all  the  statute  law  still  in  force! 
from  1235  to  the  end  of  1886— changes  since  the 
P"oi:"^^',l°"u  ^^'^^  volume  (except  the  last,  1884- 
1886,  which  appeared  in  1900)  being  in  an  Appendix. 
It  has  also  swept  away  a  great  number  of  legal  cob- 
webs lurking  in  the  dark  corners  of  obsolete  statutes 
using  as  brooms,  'Statute  Law  Revision  Acts,"  which' 
as  It  were,  post  the  Statute  Book  up  to  date. 


S.  THE  INTERPRETATION   OF  THE  LAW 

There  is  a  story  that  some  Western  State  of 
America  passed  a  law,  in  the  interest  of  temperance 
that  no  drinking-saloon  should  exist  within  a  mile  of 
any  school-house.  Under  this  a  court  decided  that 
certain  existing  school-houses  must  be  pulled  down 
The  interpretation  of  the  letter  of  the  law  may  clearly 
be  a  matter  of  paramount  importance. 

In  this  country,  the  official  interpreters  of  the  laws 

are  the  bench,  and  there  never  has  been  any  doubt 

about  It.    A  country  J.P.  sitting  in  a  court  must,  if 

necessary,  decide  the  meaning  of  words  in  an  Act  of 
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«  likely  cnough-lawi^eAnH  ^  *«>"°*.-and  it 

«t  'alone'  (Exod   xviif  ,,^^^^?  '"  °"«'-    ^oses 

for  him  ;  his  court  wasZnili  t"H  i'  ^"5  *°°  """^^ 

subordinates,   rese.^?n/ws   i.'^nlt'^  '"'^  '°  ^PP°'"' 

appeal   for  '  the  h7rd Vuses^Tv  ^26^  *"  T*  '°"'*  °^ 
country  it  was  '  bv  slou/^-!;      (v.  26).     In  our  own 

and  decidinrcauL'  L,''F^?'^'  "•*=  "l"!:'*  of  h«ring 

mental  business "fPolS  .If  2^^-^f''  '^^°'"  govern- 

English  Law  I  vi       il^    ^'^  Maitland,  History  of 

Why  then  is  tL  ^r  '»»?  ."^Paration  is  complete 

used  exceot^n  ronS  ^^"''-    i"dBe-made '  law  neve; 

useitthXi"he  SZtX'    ^^'r'  '""^'^  "h" 
have   interpreted  the    1^!^  ^^  orjudges  in  question 

something '^toa%Ut„tewhlT^>,-°''  ^^^^  '^'^^'^'^ 
intend  to  be  there-thatl^  -.k^'''*'"^"'  '^''^  "ot 
'made-  some  aw  Irfs '  k„'*'."  .^^^'  *''^y  have 
whether,  as  a  fart  there  ?*'^'°"^'y  'mportant  to  see 
Pa>'.-.r  'hiSoe's'make  nWar  "  '°'^>' ^"* 

'    ■'       '  '^ls%'V"PP''^'^  I'y  *  «=»««•  in  1849. 

nr  to     ,     ,f  H^P    f  "^^^  '"  ^"  omnibus,  and 
d.uw  up  attire  tf  hT  "'t"  '■°''  '''^  "-nnibus  to 

motion,';nd%l'rlntghfrl^tS'eplTS  "  "".'" 
carriage  to  pass  on  the  nS^sS^  ?°"1!?°.^"'- 
belontjine  to  Mrs  Rr.,o«  -      •  ■'^"  omnibus 

Mr.  T^^^S^;^^^S, --n^  ^"P  at  the  „o,ent. 

but  shI  was  Scces^uL  aMf^^^'?'^  ^''-  ^^y^' 
Mr.  Thorogood  w^  so  ir.^^  -!1''  ^^^^es  held  that 
driver  of  hf^mXs  thTt  tf.  l"lf '."^"'^'  r*^  ^^e 
his  own  seems  to  have  bSndronnfn'  "^S"??"^*^ 
negligence,  as  againsra't^hll'd'Sri^-  ^l^^ 

ThengKdy.  Bryan,  8  C.  B.  114. 
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have  thought  that  Mrs.  Thorogood  had  a  remedy 
against  the  proprietor  of  her  husband's  omnibus. 
The  point  is  that  this  decision  (not  on  a  statute,  but 
at  common  law)  became  law,  and  it  remained  law  till 
1888,  when  the  House  of  Lords  expressly  overruled 
this  case,  and  exploded  the  doctrine  of '  identification.' 
Meanwhile,  no  doubt,  many  cases  had  been  decided 
as  if  the  doctrine  was  right.  It  is  worth  quoting  a 
few  lines  from  a  well-known  text-book  (not  all,  by 
the  way,  are  written  in  this  style).  '  You  are  driving 
your  dog-cart,  we  will  say,  at  your  usual  furious  and 
improper  speed  through  the  streets  of  a  town,  and  I 
am  going  out  to  dinner  in  a  hansom.  My  driver,  as 
it  turns  out — though,  of  course,  I  did  not  know  it 
when  I  employed  him — is  drunk,  and,  through  the 
joint  negligence  of  him  and  you,  a  collision  occurs, 
and  I  am  badly  hurt.  According  to  the  formerly 
accepted  view,  I  am  so  far  identified  with  my  drunken 
driver  that  Ais  contributory  negligence  is  mine,  and  I 
shall  fail  in  my  claim  against  you.  This  theory  of 
identification  was  .  .  .  finally  destroyed'  by  a  case* 
'  where  a  collision  having  occurred  between  the  steam- 
ships Bushire  and  Bemina  through  the  fault  of  the 
masters  of  both,  a  passenger  on  board  the  Bushire  was 
drowned.  The  representatives  of  the  deceased  brought 
an  action  in  personam  against  the  owners  of  the 
Bernina  for  negligence  under  Lord  Campbell's  Act ' 
— as  Mrs.  Thorogood  had  done — '  and  it  was  held 
that  the  deceased  was  not  identified  in  respect  of  the 
negligence  with  those  navigating  the  Bushire,  and  so 
the  action  was  maintainable'  (Shirley's  Leading 
Cases,  7th  edit.,  p.  472).  It  is  clear,  therefore,  that 
judges  may  make  law,  and  that  their  law  may  be 
wrong,  »>.  other  lawyers  of  equal  or  greater  authority 
do  not  agree  with  them.  On  the  other  hand,  the  law 
they  make  is  often  right    Thus,  according  to  Sir  J. 

*  The  Bemina,  13  App.  Cases.  I.    See  Appendix  I. 
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p'?i?rtL^/*^''-*"  (P'gest  of  Criminal  Law  istedit 

the  Star  ChamVer  I'Tfil,  '""rh"  '"^^n'^-n'  of 
crime  into  an  offence  at  comm  J  f  "^'°"  °^  *^« 
[one]  of  the  boldest  fn^    common  law  is,  no  doubt, 

most^easSnaUeacteofludicTaM^-^ 

of  gas-stoke«  i„'\on3on^u„dertrr  ^  ^'?"*  ""9^ 
trade  union.    Parliament  teis,/ 1,  5  ""?'"^  "'^  » 

lated  the  rights  of  Ss  by  one  Act'^f"^  ''^■ 
provided  for  the  orrfinan,  i,<r  •'^'=t,  and  expressly 
strike  by  another  Befo^tW."'^"  of  workmen  on 
as  illegi^  consnlracie,  f,^^  *  *'"?''  ^^"^'^  ^^^'e  'Wf 
rally  Inde^fthat  fn  f„'  uTfa"^""^'''.^?'^  ^ene- 
combination  was  not  fn  h^     ■    •  '^^"^  ^^"^^  ^y  a 

Bunn  and  hisc^mi' we^  SeTaf  ft  ^^^t^?f^^ 
though  they  were  nnf  ^1,^^     •  v  **  **  ^'^^  bailey, 

withstanding  thi  suSthey'miS^^'SJt^l  "°*- 
spiracy  at  common  law     tL„^  ^'"y  o*^  con- 

sentenced  toSe  oo'nfhT^?  ^f^i;*  wnvicted  and 
served  four)     I^ t  L?         •  •''*''^  '*^'"'  (but  only 

amongst  those  ^oT^rrj^--^"^?**  dissatisfaction 

'875,  and^r«SL?X  ^„t  whlh^^'^fu'  •■''P'^*'^'' '" 
aclear  basis(stiU  exSing)  y^it^A^'^\""'''^'  °" 
overrule  the  bad  law  ThU  hi  ^*  °°* ''''P'**'ly 
five  judges  in  i8o,»fc„  P«.  however,  was  done  by 
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by  statute,  remain,  nevertheless,  crimes  punishable  by 
the  common  law  is  contrary  to  good  sense  and  elemen- 
tary principle.'  Sir  J.  F.  Stephen  mentions  the  oflfence 
of  conspiracy  as  one  which,  in  a  sense,  the  judges 
created,  and  he  may  well  say  that  the  'history  of  the 
matter  is  by  no  means  favourable  to  the  declaration 
by  the  bench  of  new  offences,'  and  that  this  instance 
is  probably  the  last  occasion.  Coke  expressly  held 
that  a  statute  could  not  prevail  against  the  principles  of 
common  law,  but  this  has  never  been  the  accepted  view. 

The  famous  Statute  of  Frauds  (1677)  provides  as 
to  certain  agreements  '  noe  action  shall  be  brought . . . 
unlesse  the  agreement  upon  which  such  action  shall 
be  brought  or  some  memorandum  or  note  thereof 
shall  be  in  writeing  and  signed  by  the  partie  to  be 
chained  therewith  or  some  other  person  thereunto  by 
him  lawfully  authorised.'  In  18 17  it  was  attempted 
in  an  action '  to  set  up  as  an  agreement  the  letters 
written  by  a  mother  to  her  son.  One  began,  'My 
dear  Robert,'  and  ended, '  Do  me  the  justice  to  believe 
me  the  most  affectionate  of  mothers  ; '  but  it  was  held 
that  this  was  not  a  signature,  though  it  might  identify 
the  writer.  The  son  lost  his  case,  ard  this  is  the  law 
ever  since. 

A  final  instance  may  be  taken  from  recent  times. 
In  1902  Parliament  resolved  to  protect  music  pub- 
lishers against  the  piracies  of  their  songs  by  street 
hawkers  who  sold  them  for  a  few  pence  (the  printers, 
of  course,  not  having  any  copyright  in  them).  It 
was  enacted  that  these  copies  might  be  seized  by  a 
constable  without  warrant;  they  were  then  to  be 
taken  before  a  court  of  summary  jurisdiction,  to  be, 
'  on  proof  that  they  are  infringements  of  the  copy- 
right .  .  .  forfeited  or  destroyed,  or  otherwise  dealt 
with,  as  the  court  may  think  fit.'  The  judges,  when 
ai^ealed  to,  said  that  this  did  not  mean  that  the 

■  Seiiy^.  Sdiy,  17  R.  R.  I. 
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the  law  IS  practica  ly  power  to  maCe  rt«  i,       ?u? 
certain  limits.     Parli^^^„rhn=  ^   ir      *  }^^  *'*'° 

It  IS  perhaps  worth  adding,  that  if  any  judicial 


oce  of  •«  equiw  judge  Uterally  making  the  Uw  ■  ue 
-RW-S,  I?  T.  L.  R.  a,3  (,«,,).  On  «„,!, .... 


'  For  u  uutance 
and  see  p.  38,  note,  anrf'AppSiduc  li  '""'  •»  "•™-  ''  4"). 

l.e«i??n^-a?^1i  o?u;J'i.t"J  <'9°3).  On  «,o.her  occasion 
(iSqi,  A.  C.  S49).  "  "" """  f*"""  "»« does  not  malte  mistalte.  • 

And  he  ni%ht  nave  added  etUatiam. 
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decision  is  supposed  to  work  injustice,  Parliament  can 
legislate  so  ttat  the  grievance  is  redressed ;  and  it 
often  does  so,  in  fact.  For  instance,  when,  in  1858,  it 
was  decided  that  the  fraudulent  obliteration  of  the 
crossing  on  a  cheque  was  not  a  forgery,  an  Act  was 
passed  in  that  year  to  make  it  a  crime.  The  writ- 
ing '  not  negotiable '  on  a  cheque  was  authorised  in 
an  Act  of  1876,  introduced  to  prevent  such  a  hard 
case*  as  occurred  in  1875,  when  the  payee  of  a 
cheque  lost  his  money  through  its  being  stolen 
berjuse,  though  he  had  crossed  it  to  his  bank,  he  had 
noi  •hereby  destroyed  its  negotiability.  In  1875  a 
Gci.uan  steamer  ran  into  an  English  ship  off  Dover, 
whereby  several  persons  on  the  latter  lost  their  lives. 
The  German  captain  was  tried  at  the  Central  Criminal 
Court  for  manslaughter  and  found  guilty,  but,  after 
mucJi  argument,"  the  conviction  was  quashed  on  the 
ground  that  the  court  had  no  jurisdiction  to  try  a 
foreigner  for  an  offence  on  a  foreign  ship  passing 
through  British  waters  to  a  foreign  port  In  1878 
the  Territorial  Waters  Act  was  passed  to  give  su-h 
a  jurisdiction. 

6.  GOING  TO   LAW 

So  far  we  have  been  dealing  with  preliminary  con- 
siderations concerning  the  system  or  framework  of  the 
law  under  which  we  live.  We  may  now  turn  more  parti- 
cularly to  its  form,  that  is,  the  practice  and  procedure 
of  the  law  (the  eflfects  of  which  often  p  izle  laymen, 
while  the  substance  of  the  law  is  intelligible  to  tiiem). 
In  a  word,  the  sole  object  of  practice  and  pro- 
cedure (for  here  the  two  words  mean  the  same  thing) 
is  to  secure  justice  for  the  party  aggrieved.  The 
object  of  the  substantive  law  is  to  enforce  or  apply 

'  Smiti  V.  [/mm  Bank,  i  Q.  B.  D.  31. 
•  Tie  Qatm  v,  Xiyn,  a  Ex.  D.  63. 
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fJ'^^°?^  principles,  the  object  of  procedure  (the 
adjective  law,  as  it  is  sometimes  called)  is  to  rive  lid- 
gants  the  benefit  of  that  law  with  the  slia  Iest?oL  ble 
delay,  and  at  the  smallest  possible  expense. 
•^oinlZY"  ?'T^*  '*  '^'^  '°*°  the  vast  theme  of 

sav  twhS  i>  i'^"'"^  *!,"S*^-  "^'"y  ''"oks,  not  to 
^nm!  r  '"««*"[«.  are  devoted  to  the  subject,  and 
for  the^T^"  ^r  »'««=»  fa™0"s  as  counsel  or  judges 
for  their  knowledge  and  experience  of  it  By  com- 
parison with  the  cardinal  principles  which  it  app°ks 
and  safeguards,  procedure  is  justly  depreciated  as  I 
web  of  formalities  and  technicalities,  but  it^s^le^m 
IS  justice  in  its  veo^  best  form,  and  withouTit  (S 
Somt^,°'  ^"°ther)  justice  is  nowadays  impossible 
Ss^ffi^  ^'"•*y  ^°"'^'^*'  **t  'f  **°  personrhave  a 

abrto\ooff.r*''^'T''"'  ***  ^''y  *0"W  be 
awe  to  go  off  ttere  and  then  to  an  officer  of  justice' 

who  will  tell  them  whether  either  has  a  grievance 

which  he  law  will  recognise  or  redress,  ^d,^rf  Xer 

lt\Z^^  ^^'^^  *•  '^"'^'^y  °'  *  punishment.  But  such 
a  type  of  case  is  to-day  almost   impossible,  if  onlv 

settlement.  But  even  to  this  primitive  unceret 
moniousness  Uie  law  of  to-day  Ln  approximate 
especially  m  inferior,  such  as  justices'  or  stipendS' 
and  County  Courts,  and  even  in  favourable  cirwm- 
stances  m  the  High  Court."    In  a  police  couifor 

lan^vto mn^^ff ■  ill?-  ^5';    ^°" *« «*"« tribunal-founded 


\).    As  to  despatcT.  in  crrminallaw.  sec  ^T^  «.  "Ajuto 
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instance,  it  is  by  no  means  inconceivable  that  a 
quarrel  or  a  difference  should  be  adjudicated  upon 
within  an  hour  or  so  of  its  occurrence,  and  if  the 
magistrate's  order  {e^.  to  pay  a  fine  or  restore  a 
thing)  can  be  satisfied  on  the  spot,  that  there  should 
be  no  formality  (such  as  summons  or  notice)  between 
the  parties  from  beginning  to  end.  Indeed,  theoreti- 
cally, the  law  has  preserved — and  the  persistence  is 
very  noteworthy— both  the  immediacy  of  time  in 
hearing  and  the  personal  pleading  of  the  parties  of 
the  primitive  type.  The  latter,  in  fact,  is  quite  a 
common  phenomenon  ;  the  former  is  rarer  from  a 
variety  of  causes,  some  of  which  are  certainly  reme- 
diable, and  the  tardiness  of  trial  (which  is  much  more 
pronounced  in  civil  than  in  criminal  cases,  and  in  Uie 
High  Court  than  in  the  County  Court)  is  a  current 
topic  of  controversy.  For  our  present  purpose  '  im- 
mediacy •  may  be  ignored  ;  practically,  all  civil  legal 
proceedings  are  begun  by  notice  to  the  other  side, 
where  this  is  possible.  As  for  the  right  of  a  party  to 
appear  and  be  heard  in  person,  this  is  all  but  uni- 
versal '  in  every  court,  from  the  highest  to  the  lowest, 

recently  wished  to  lee  a  state  of  tLirwi  where,  i/  the  parties  were 
willing,  the  cases  might  be  tried  within  three  or  four  weeks  after  the 
dispute  (Law  TSma,  October  15,  1904,  p.  561). 

'  The  exceptions  are  extremely  rare.  One  is  an  application  for  a 
mandamus,  i.e.  an  order  to  compel  some  one,  generallya  public  official, 
to  do  some  act  in  the  administration  of  his  office — as  to  which  Lord 
Coleridge  once  stated  that  it  was  the  inflexible  rule  of  the  court  only  to 
hear  counsel  {S.  v.  £ardky,  49  J.P.  552,  in  1885).  The  convenience 
of  such;  a  rule  is  overwhelming,  but  it  does  not  appear  on  what  the 
authority  of  the  judges  to  refuse  to  hear  any  person  alleging  a  grievance 
rests.  It  seems  to  be  an  anomaly,  and  a  genuine  instance  of  'judge- 
made '  law. 

In  1794  a  lepottet  {Tit  Xtnr  agaimt  Lord  AUngiltm,  I  Esp.  226) 
thought  it  worth  recording  that '  this  trial  exhibited  the  novel  spectacle 
m  WMtminster  Hall  of  a  peer  unassisted  by  a  counsel  or  attorney 
appearing  to  plead  his  own  cause.' 

In  1887  the  Archbishop  of  York  appeared  in  person  before  the 
Court  of  Queen's  Bench,  and  snccotfully  took  exception  to  iu 
jurisdiction  (10  Q.  B.  D.  740). 
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and  is  frequently  exercised.     However  a  verv  lanre 
number  of  litigants  do  not  want  to  a^t^ar  Tn^S 

i»l^  *  "'"^  ^"^^  ""'"''«'  do  not  w'^  to  t.rS 
cases  to-morrow,  so  to  say,  if  they  could. 

!«•«;«  "^■'■**,^'.*°.*=°"*  ''ack  to  a  point  above, 
C  of  ,rPl«='ty  in  our  practice  is  ^attainable 
Much  Of  that  practice  is  simple,  but  much  at  any 

r>°  1?°?'=."'  *=*"  °°^y  ^  "nderstood  by  one  trained 

the'MTI  *"'  •'•  ^  l"^*^^-  This'kccoums  fo? 
tee  fact  that  a  large  part  of  the  criticism  of  the  law 

of  Dr^t?c!  P"r'P'^°f  »  statute,  but  at  s^e  incident 
i°t  n^  h.  U^^^^^''  P^l'ably,  does  not  understand 
u.  ij  he  did,  he  would  reaUse  that  the  rule  was 
designed  solely  in  the  interest  of  justice 

Historically,  the  relation  between  procedure  and 

t7,J?^l  ^'•^-  "•'^  ^*'«  of  induct)  haL  bt^n 
mtimate ;  here  its  nature  can  only  be  indi«ted-mMt 

<S'nf  ^  '"."^^  '""^^^  of  Professor  HolS 
Rules  of  procedure  occupy  so  prominent  a  place  in 

fmno^rn-  ^"5f  *'°°  P«*aps  in  excess  of  their  real 
mportance  One  might  almost  suppose  from  the 
language  of  some  writers  that  an  elab<^ely  ™ized 
K^hT-r-P'^'^"  ^  ^'«"  recognitfon^of  the 
-i?H  .w  *  '•  "  "'^"''^^^  to  Protect    It  has  been 

wttt  Shtl^'^rf  ~°,'5T^'^  '"•"■^  *'*  ^•n^'Ji"  than 
with  rights  It  would  be  as  reasonable  to  say  that  a 
field  consists  ,n  its  hedge  and  ditch  rather  thai  in  the 

before  T     "  '^''T'1^  ^t  least  as  s^„  as,  if  noi 

r^medie^  T?°'?'°*  ^^^^  '*  !?  ^^""d  'onnd  by 
remedies.    The  true  interest  of  the  topic  of  oro- 

whlrm'^KT'''  ^1^  ^~"  t^^  close^connecS 
S?n.?it^  t-^v^'*''  ''^**^"  it^  «""«t  forms  and 
the  anarchy  which  precedes  them  ;  and,  secondly,  from 
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the  manner  in  which  the  tribunals  have  contrived 
from  time  to  time  to  effect  changes  in  the  substance 
of  the  law  itself,  under  cover  of  merely  modifying  the 
methods  by  which  it  is  enforced '  (Jurisprudence, 
ch.  XV.  On  'judgi.-made'  law,  see  p.  31). 

For  every  purpose,  including  procedure,  we  must 
distinguish  sharply  between  civil  and  criminal  matters. 
Broadly,  the  distinction  is  popularly  appreciated. 
Criminal  law  will  be  dealt  widi  separately  hereafter 
(p.  222).  When  people  talk  of  going  to  law,  they  do 
not  mean  setting  the  criminal  law  in  motion. 


7.  MORALITY  AND  THE  LAW 

Befork  embarking  on  procedure  for  any  end,  it  is 
essential  to  know  whether  the  law  can  assist  to  that 
end.  The  law  by  no  means  takes  cognisance  of  all 
grievances  which  an  individual  may  suffer,  immoral 
tiiough  the  acts  constituting  the  grievance  may  be. 
In  what  spirit,  then,  does  the  law  recognise  wrongs .' 
The  morality  of  t!'e  law  is  low,  and  there  are  many 
morally  wrong  and  even  wicked  acts  which  it  will  not 
punish.  A  lie,  for  instance,  may  cause  loss  and 
damage  to  any  one  believing  it  to  be  true,  but  a  lie 
is  no  offence  against  the  law.  It  only  becomes  one 
in  certain  circumstances,  e^.  in  the  mouth  of  a  vendor 
whose  misrepresentations  induce  a  purchaser  to  enter 
into  a  bad  bargain,  and  even  then  the  technical 
penalty  may  only  be  rescission  of  the  contract,  though, 
no  doubt,  the  costs  of  an  action  may  be  a  substantial 
fine.  Drunkenness  in  itself  is  not  an  offence.  Un- 
chastity  is  only  visited  by  the  law  quite  exceptionally. 
No  action  lies  for  libels  on  the  dead.  It  is  not  a 
slander  to  say  of  a  man  that  he  is  suspected  of  having 
committed  a  murder  (unless  there  is '  special '  damage), 
and  all  sorts  of  foul  abuse  enjoy  immunity  if  the  words 
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used  do  not  directly  cause  damage.  If  the  sparks 
from  a  railway  engine  set  fire  to  anything,  the  owner 
cannot  recover  compensation  from  the  company  pro- 
vided there  is  nothing  amiss  with  the  locomotive's 
conditions  or  management  What  a  judge  said  in  a 
case  in  1891  is  very  much  to  the  point.  'A  great 
part  of  the  atrocious  things  which  have  been  done  by 
this  man  are  not  punishable  by  English  law.  It  does 
seem  an  extraordinary  thing  that  a  man,  being  en- 
trusted with  money  by  other  people  for  investment, 
should  be  able  to  put  it  into  his  own  pocket  fraudu- 
lently and  dishonestly,  and  yet  commit  no  crime 
punishable  by  English  law.  I  am  reminded  of  a 
circumstance  that  was  mentioned  to  me  some  time 
ago  by  a  friend  veiy  greatly  versed  in  the  English 
cnmmal  law.  In  the  course  of  his  studies  he  made 
out  a  list  of  the  iniquitous  things  which  could  be 
done  by  the  English  law  without  bringing  the  man 
under  any  provision  of  the  common  or  statute  law, 
and  he  had  had  it  in  his  mind  at  one  time  to  publish 
it,  to  show  how  defective  the  law  was,  but  he  forbore 
on  grounds  of  public  policy  to  call  attention  to  what 
people  might  do  without  rendering  themselves  liable 
to  punishment' '  Now,  in  all  these  instances— except 
that  of  the  railway — the  wrong  done  is,  no  one  can 
deny,  a  moral  wrong  (see  App!  Ia.).  On  what  principle, 
then,  does  the  law  refuse  to  take  notice  of  them  ? 

The  answer,  broadly,  is  that  it  cannot  take  notice 
of  all  moral  failings,  and,  therefore,  it  must  pick  and 
choose.  It  cannot,  because  it  would  be  physically 
impossible.  To  be  the  guardian  of  all  morality  it 
would  have  to  contemplate  every  fault  of  temper, 
every  act  of  discourtesy,  every  deviation  from  the 
tnith,  including  every  mis-statement  of  fact,  every  act 
of  disobedience,  every  broken  word,  every  infirmity 

'  /»  «  Bmecontn,  1891,  a  Q.  B.  141.  Bnt  the  Urceny  Act  of  igoi 
tusremoved  the  diflicaltyinthuintticiilucMe. 
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of  disposition  every  spiteful  or  unkind  action-in 
short,  eveo'thing  that  could  be  described  as  iZorL" 
h»K>  '^'*  of  flowing  from  a  bad  motive  or  a  bad 
habit.  Even  if  there  was  a  Umit  of  ace  beneath 
which  there  was  no  subjection  to  the  lawXre  wouW 
be  a  large  period  in  which  the  faults  now  within  the 

KviZ  l^.^t  ^"'•'".7  **  schoolmaster  woSd 
be  investigated  by  a  public  tribunal.     Life  under 

Sou*,  ?n'!?2  ^^"'"^  ^  intolerable.  This  is  so 
obvious  that  there  can  be  no  need  to  follow  it  out  • 

avoid  ^l,.^*'^.^^*^'".^''  "'°"''^  ^"^  ^»t  «>«=«  would 
avoid  the  society  of  other  men.    Our  law  is  pr  itical, 

ouf  uSd'^'rl^  ^'l^*  '^  ~'"'''''"  "ost  important  to 
put  under  its  ban,  leaving  other  wrongdoings  to  the 

i^contt^^^'^Y'-  *°  ^"  '^'**='""°"  °f  ^«  J-'divWu^s 
m  contact  with  wrongdoers,  whether  and  how  thev 
will  punish  them.  It  may  well  be  questionedjnl^y 
given  case,  whether  this  jilicy  is  right  For  iista^e 
It  IS  maintained  that  to  be  dVunk  fhould  be  a  S 

1^  ^e™  1'*^'^  'V  *  '^"'^  "ff*"'*-  B"t  i"  «^K 
m  every  other  instance,  it  wiU  be  found— though  the 

^^™^?  not  satisfy  every  reformer-that  there 
^^TJr°"?''?  t'  !«l'^*'^«  inactivity.  In  this 
ewe  It  may  fairly  be  held  that  to  attempt  to  prosecute 

?n„^„„  j^'  '^"'^  encourage  such  an  amount  of 
fffiHW,^-''""'?!"^  t'«=^'=0',  and  would  lead  to 

mnl  f  ^"^^  ^J^  ^'"^  '■«^*'=^«d  or  not,  that  such  a 
feWv  ,nJ'P'"^if°''  TP'*'-  ""^"^  "'^t '»«'  administered 
temnt  ThTk*''^'  ^i'  *°"''*  probably  faU  into  con- 
m^«  mnr^i  ?^'''^?u*'''  *'"*='*  a  prosecution  would  do 
more  moral  harm  than  moral  good.  This  too  is  a 
pnnciple  of  the  law  that  we  sLl  hear  more^'b^'ut! 
vi^  that  where  the  administration  of  a  law  is  very 
difficult,  or  likely  to  be  inequitable-which  hap^n^ 
42 


Non-Moral,  but  Illegal 

S^'*'i''  *'"'"  ^i  ^'  ^"«^ '°  '  ''«*  the  line  *  between 
hose  who  are  to  be  included  and  those  who  are  not- 
mai  IS  a  reason  against  instituting  the  law.  So  with 
much  imraorality-in  the  narrow^sense  RighUy  or 
sTes?  ^i!  "  ^"^"^  '^''  *  ^^'^  sanction^  ft: 
n™f^^~"°.*  ^  ""*  "  *•>*=  »«='«>  sanction-to 
rr^  JL'  f "  '  *?  *"^  *="*•  ^^'  *  'eg"!  punishment 
^i^  «^iwu'".T"'^  "^  individual  freedom  of 
action,  though  that  freedom  be  shamefully  abused, 
(borne  countries  are  severer  in  this  respect  than  this.) 

Jhe  hw S'^y"  ""*  ~""'''  "'"*  '"'^^'^"*'  "'"''*y' 

coeJensive'^Vr 'i  *^*'"-  f "**  ?»*=  '''R**  '»*  '"«  n°t 
th!  i.?  r;  ^''ejaw  picks  what  it  chooses  out  of 
the  moral  law.  Consequently  it  never  purports  to 
enjoin  anything  but  what  is  moraL» 


8.  NON-MORAL,   BUT  ILLEGAL 

iLrh  ^,rT"'*'"*  r*°  P°'"*  *">*  ''"^  *e  principle  on 
which  the  law  enforces  s  multitude  of  things  which 
nave  no  direct  or  obvious  connection  with  morals. 

called  an  immoral  act  to  drive  at  thirteen.  But  it  is 
.mmoral  to  disobey  a  law,  not  repugnant  to  the 
conscience,  and,  the  rate  being  once  fixed  by  authorit  /, 

^Z^^  *"  fi^'^y  '^''"^'  *  transgression  of  it  as  a 
mUtion  of  the  moral  law  as  a  briach  of  faith  or  a 
th^^'  "'?'^  regulations,  by-laws,  details,  etc, 
thus  often  supply  the  most  striking  illustration  of  the 
recognition  of  the  duty  of  obedience  as  obedience 
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9.  LITIGATION 

Once  at  law,  technicalities  begin.  Foremost  among 
these,  in  time  and  importance,  is  giving  clear  notice 
to  the  other  side  what  the  alleged  grievance  against 
him  (or  her,  or  them)  is.  It  is  by  no  means  intended 
here  to  describe  the  stages  or  incidents  of  an  action  ; 
the  title  of  this  volume  is  kept  steadily  in  view,  and 
general  principles  adopted  by  the  law  only  are  dealt 
with.  The  one  applicable  most  closely  to  the  be- 
ginning of  all  legal  proceedings  is  that  each  party 
should  have  ample  opportunity  to  state  its  case, 
which  implies  that  the  party  attacked  shall  have 
ample  opportunity  to  defend  itself.  One  great  step 
toward  this  end  is  that  the  issue  between  them 
should  be  clearly  defined,  and  as  soon  as  notice  is 
formally  given  that  the  law  has  been  set  in  motion, 
authority  steps  in  to  decide  the  next  moves  on  both 
sides.  Its  object  is  that,  when  the  actual  day  of 
juogment,  the  trial,  comes,  the  one  side  may  know 
exactly  what  it  has  to  prove  and  the  other  what  it 
has  to  meet.  It  is  obvious  that  if  the  matter  at  issue 
is  simple,  the  first  notice  may  tell  the  defendant  all 
he  can  expect  to  know,  and  for  this  case,  too,  pro- 
vision is  made.  But,  generally  speaking,  at  this  point 
the  question  of  '  pleadings  '  arises. 

If  this  were  a  history,  a  volume  of  it  might  be 
devoted  to  the  extraordinary  part  that '  pleading '  for 
centuries— indeed,  till  quite  recent  times— played  in 
our  procedure.  A  few  instances  will  bring  this  home. 
The  first  two  are  taken  from  criminal  trials,  at  which 
a  man's  life  was  in  peril,  but  the  principle  was  the 
same  throughout  the  law.  Crone,  in  1690,  was  found 
guilty  of  high  treason.  'A  motion  in  arrest  of 
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judgment  was  instantly  made  on  the  ground  that  a 
Latin  word,  endorsed  on  the  back  of  the  indict- 
?™?k;T  Incorrectly  spelt.  The  objection  was,  un- 
doubtedly, frivolous But  Holt  and  his  brethren 

remembered  that  they  were  now,  for  the  first  time 
since  the  Revolution,  trying  a  culprit  on  a  charge  of 
high  treason  .  The  passing  cf  the  sentence  was 
tnerefore  deferred,  a  day  was  appointed  for  consider- 
mg  the  point  raised  by  Crone,  and  counsel  were 
assigned  to  argue  on  his  behalf.  •  This  would  not 
have  been  done,  Mr.  Crone,'  said  the  Lord  Chief 
Justice  sigriificantly,  <  in  either  of  the  last  two  reigns.' 
Alter  a  fuU  hearing,  the  bench  unanimously  pro- 
nounced the  error  to  be  immaterial,  and  the  prisoner 
was  condemned  to  death '  (Macaulay,  History,  ch.  xv.). 
Chelmsford.  John  Taylor  had  been  arraigned 
and  tried  on  the  charge  of  uttering  a  forged  note  in 
the  name  of  Bartholomew  Browne,  for  ;f  820  lor.  od. 
with  intent  to  defraud  the  bank  of  Cricket  and  Co.. 
at  Colchester,  of  which  the  jury  found  him  guilty: 
but  just  as  Baron  Hotham  was  about  to  put  on  his 
black  cap,  and  to  pass  the  sentence  of  death  on  the 
pnsoner,  one  of  the  barristers,  not  retained  on  the 
trial,  happening  to  turn  over  the  forged  note,  saw  it 
signed  Bartw.  Browne;  throwing  his  eyes  immedi- 
ately on  the  indictment,  perceived  it  written  therein 
Bartholomew  Browne.  He  immediately  pointed  out 
the  circumstance  to  Mr.  Garrow,  counsellor  for  the 
prisoner,  who  rose  up  and  stated  the  variance  as  fatal 
to  the  indictment,  in  which  the  judge  concurred,  and 
dMcharged   the  prisoner'    (Annual  Register,   1800, 

In  both  Uiese  instances  an  infinitesimal  techni- 
cality made  for  leniency  (though  none  the  less  one 
deJeated  justice  as  it  was  understood  at  the  time). 
It  was  in  civil  matters  that  pleading  flourished  most 
ranicjy,  and  was  most  intimately  associated  with 
AS 
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injustice.  What  the  state  of  things  was  a  century 
ago,  let  a  most  competent  witness,  John  Campbell, 
afterwards  Lord  Chancellor  of  Ireland  and  of 
England,  then  a  law  student  and  pupil  of  Tidd, 
the  great  special  pleader,  attest  In  his  Auto- 
biography is  the  following  letter  written  by  him : — 

■May  17,  1804. 

'  There  is  the  most  scrupulous  nicety  required  in 
these  proceedings.  For  instance,  there  are  different 
kinds  of  actions,  as  assumpsit,  detinue,  trespass,  case, 
etc.  The  difficulty  is  to  know  which  of  these  to 
bring,  for  it  seldom  happens  that  more  than  one  of 
them  will  lie.  There  is  still  more  difficulty  in  the 
defence  to  know  what  is  a  good  justification,  and  how 
it  ought  to  be  pleaded,  to  be  sure  that  you  always  suit 
the  nature  of  the  defence  to  th:  nature  of  the  action, 
and  to  take  advantage  of  any  defect  on  the  opposite 
side  ...  by  continuing  in  this  low,  illiberal  drudgery 
so  long  their  (special  pleaders')  minds  are  contracted, 
and  they  are  mere  quibblers  all  their  lives  after.' 

This  state  of  things  lasted  a  good  while  longer. 
The  following  instances  are  taken  from  pamphlets 
written  by  Mr.  J.  G.  Phillimore  in  1846  and  1847. 
'  An  action  was  brought  at  Gloucester  (in  1844)  to 
try  a  right  of  fishery.  The  jury  decided  in  favour  of 
the  plaintiff,  the  cause  was  removed  to  the  court 
above,  and  tite  Court  of  Queen's  Bench,  in  the  year 
of  our  Lord  1845,  was  occupied  for  two  days  in  hear- 
ing an  argument  whether  the  judgment  ought  not  to 
be  arrested  (ue.  whether  the  verdict  ought  not  to  be 
cancelled),  not  on  account  of  surprise,  of  false  evi- 
dence, of  newly  discovered  facts,  of  any  mistake  in 
the  view  of  the  judge  who  tried  the  cause,  but  simply 
because  the  word  trespass  was  used  instead  of  the 
word  case  in  the  written  pleadings.'    Of  this  case  he 
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adds,  'Helfordji.  Bailey  [i6  L.  J.  Q.  B.  681  is  still 
more  absurd  than  I  had  supposed.  It  was  tfiere  held 
that  a  wle  and  exclusive'  fishery  did  not  mean  a 
general  fishery,  year  of  our  Lord  1847,  the  conse- 
qu«ice  of  which  is  that  the  plaintiff  has  proved  his 

r,f~^'°K  ''^i"'  '^^  ^\  **^  prodigious  expense  in- 
curred  by  hjm,  probably  far  exceding  ;f  i,ooa  has 

fif^°K^^^  *''*y.-  ^'^  pleadings  which  gave  rise  to 
the  object  were  drawn  by  the  best  pleader  of  his  day 
— now  on  the  bench.' 

c-'v^^*'"^^"  ^-  ^  ^-  475).  I  find  the  case  of 
^tmm  v.  Cox.  An  actum  was  brought  on  a  bill  of 
(^change  The  defendant  did  not  deny  his  liMlity, 
but  took  an  objection  that  the  plaintiff,  though  he 
^  say  that  the  defendant  had  himself  made  the 
r  i.i°{  *^j*»ng«  (wh'ch  made  the  defendant  equally 
liable),  did  not  say  also  that  the  defendant  promised 
to  pay,  an  averment  so  wholly  unnecessary  that  if  it 
had  been  made  the  defendant  would  not  have  dis- 
puted It,  nor  could  it  have  been  proved  at  the  trial, 
the  mere  drawing  the  biU,  which  the  defendant  did 

debtor  to  the  plaintiff.  Yet  the  court  held  the 
objection  valid.  And  the  reason  they  are  forced  to 
give  for  refusing  a  man  what  his  adversary  allows  to 
be  his  right  IS  an  admirable  illustration  of  the  system 
which  the  judges,  while  it  might  have  been  destroyed, 
thought  It  better  to  perpetuate.  Per  curiam.  Unless 
a  promise  be  alleged  in  declarations  on  bills  of  ex- 
change there  will  be  nothing  to  distinguish  the  action 
of  assumpsit  from  that  of  debt,  and  from  aught  that 
appears  here,  there  being  no  promise  allied,  there 
might  be  a  misjoinder  of  counts  in  the  record.  .  .  . 
llhe  plaintiff  may  have  liberty  to  amend.  Other- 
wise  there  will  be  judgment  for  the  defendant] ' 

bo  in  the  case  of  Hayter  v.  Moat  (2  M.  &  W.  i;6) 
An  action  was  brought  for  a  debt    The  action  was 
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referred  to  an  arbitrator,  the  defendant  denied  his 
liability,  and  the  sum  was  found  to  be  due,  but  because 
it  was  not  stated  in  one  of  the  counts  that  the  6c- 
kridant  promised  to  pay,  the  arbitration  on  that  count 
was  set  aside.  There,  again,  if  the  promise  to  pay 
had  been  stated  it  would  not  have  been  denied,  nor 
would  it  have  made  any  additional  proof  necessary.' 

'  In  Harrison  v.  Matthews  [lo  M.  &  W.  768,  where 
it  was  held  that  the  action,  for  the  recovery  of  money, 
ought  to  have  been  'in  covenant,'  and  not,  as  it  was, 
'in  debt']  the  injustice  was  so  enormous  that  the 
judge  could  not  help  saying,  '  Our  judgment  is,  there- 
fore, for  the  defendant.  We  feel  sorry  to  come  to 
this  conclusion,  because  we  are  well  satisfied  that  the 
action  could  have  been  maintained  if  the  pleadings 
had  been  proper  and  the  legal  effect  of  the  covenant 
had  been  set  out.' ' 

'There  is  the  case  of  Frances  v.  Dodsworth  [17 
L.  J.  Q.  B.  185].  The  judges  took  time  to  consider 
their  opinion.  The  case  was  this.  The  plaintiff  said 
the  defendant  owed  him  money  for  goods.  The 
defendant  said  it  was  true  he  had  received  the  goods, 
but  that  the  plaintiff  owed  him,  the  defendant,  a 
sum  equal  in  amount  to  the  sum  demanded  by  the 
plaintiff.  The  plaintiff  gave  a  satisfactory  reason 
why  the  claim  of  the  defendant  was  unfounded.  The 
defendant  took  a  formal  objection.  The  Court  of 
Common  Pleas  held  that  the  demand  of  the  plaintiff 
was  substantially  just,  and  that  the  defendant  had  no 
claim  against  the  plaintiff.  Yet  they  gave  judgment 
against  the  plaintiff  (Justice),  and  in  favour  of  the 
defendant  (Injustice)  on  account  of  the  informality.' 

•  In  Jones  v.  Jones  ...  the  plaintiff  complained 
that  the  defendant  had  broken  into  and  trespassed 
upon  his  close.  The  defendant  said  that  the  close 
was  the  soil  and  freehold  of  A.  B.,  and  that  the  entry 
and  trespass  upon  it  by  him,  defendant,  were  by 
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^r^l^  authority.    The   plaintiff  replied   that 
defendant  d.d  not  enter  by  A.  B.'s  authority. 
Ihe  case  is  taken  to  a  mrv.     Tl,»  i,L, 


the 


«r  »?^  T**  *P*^*  ^^'  perhaps,  been  given  to  a  oart 

we  Claim  to  take  a  common-sense  practical  vi™  7.V 
eventing,  and  the  tendency  is  XgK  awav  Lm 
^^^?-    '  I'  """^  ^  asserted^la^ L<^d¥o^" 

^nic^ty,  any  slip,  any  misUketS  ^  .-^hTS 
tion.    The  expenses  of  the  law  are  ^Hli  frw,  1,    ^ 

But  law  has  ceased  to  be  a  scientific  game  that  r^ay 
•  Ttee  U  one  ia  Ihe  Ikt  for  1906. 
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be  won  or  lost  by  playing  some  particular  move' 
(Ward's  Reign  of  Queen  Victoria,  i.  310). 

If  any  one  date  can  be  assigned  for  the  change, 
perhaps  it  is  that  of  the  great  Judicature  Act  of  1873. 
'The  system  of  pleading,'  says  a  master  of  the  art, 
'introduced  by  the  Judicature  Acts  is  in  theory  the 
best  and  wisest,  and,  indeed,  the  only  sensible  system 
of  pleading  in  civil  actions.  Each  party  in  turn  is 
required  to  state  the  material  facts  on  which  he  relies ; 
he  must  also  deal  specif  cally  with  the  facts  alleged 
by  his  opponent,  admitting  or  denying  each  of  them 
in  detail ;  and  thus  the  matters  really  in  dispute  are 
speedily  ascertained  and  defined.  Some  such  pre- 
liminary process  is  essential  before  the  trial '  (Blake 
Odgers  on  Procedure,  Pleading,  etc..  Preface). 


10.  PRELIMINARY   PROCESSES 

The  simplest  of  such  preliminary  processes  is  what 
we  have  already  called  the  formal  notice  of  the 
action.  To  this,  of  course,  there  may  be  no  response ; 
in  that  case  it  is  only  fair  that  the  sued  shall  be  taken 
to  admit  the  claim— judgment  goes  by  default,  as  it  is 
called.  Where  the  claim  is  for  a  specific  sum  or  thing, 
judgment  can  be  at  once  given ;  but  if  the  demand  is 
for  damages,  i.e.  for  a  sum  to  be  found  or  assessed  by 
a  jury  or  a  judge,  there  must  be  a  further  proceeding 
on  this  point  only,  as  will  appear  when  we  touch  on 
Damages  (p.  119).  So  at  any  stage  of  the  pleadings 
the  sued  or  the  suer  may  make  default  in  the  next 
formal  step.  But  for  the  moment  we  deal  with  the 
normal  course  of  litigation ;  but  even  here  we  must 
distinguish  between  litigation  of  two  characters.  It 
will  be  easily  understock  that  most  disputes  at  law 
are  bond  fide  disputes,  but  there  may  be  disputes  which 
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are  not  bond  fide.  For  instance,  I  may  lend  a  man 
money,  and  have  to  sue  him  for  repayment.  He  has 
no  answer,  he  cannot  deny  that  he  owes  the  money. 
It  would  be  absurd  to  bandy  pleadings  to  and  fro, 
and  to  go  through  the  trouble  of  a  triaL  There  is  a 
simple  process  by  which  the  debtor  is  prevented  from 
defending  such  an  action,  and  judgment  is  at  once 
summarily  given  for  the  suer.  It  is  clear  that  in  such 
a  case  any  resistance  to  the  demand  can  only  be  for 
the  purpose  of  delay,  for  the  debtor  to  gain  time,  and 
justice  requires  that  such  a  purpose  should  be  defeated, 
and  all  the  more  so  because  a  dishonest  or  disingenuous 
litigant,  when  sued,  can  always  get  some  delay  by 
making  a  formal  answer,  called  '  entering  an  appear- 
ance,' to  the  formal  notice  that  the  action  has  been 
b^n,  though  he  cannot  do  this  without  some  cost. 
Still,  it  is  obvious  that  the  power  of  giving  summary 
judgment  may  be  easily  abused :  people  are  not  to  be 
lightly  shut  out  from  making  their  defences.  Con- 
sequently, great  caution  is  exercised  in  granting  this 
privilege  to  suitors;  the  mere  suspicion  that  delay 
only  is  sought,  or  that  the  defence  is  not  honest,  is 
not  enough.  It  must  be  manifest  on  the  face  of  it, 
that  in  law  there  is  no  answer.  For  instance,  A.  has 
given  B.  a  cheque  in  payment,  say,  of  a  debt,  and  then 
stops  the  cheque,  or  it  is  dishonoured.  B.  sues  A. 
A.  swears  the  debt  was  for  a  bet  If  this  is  true,  he  is 
not  liable  to  pay.  This  may  be  utterly  untrue,  and  B. 
may  swear  that  he  actually  lent  A  the  cash,  and  the 
official,  a  Master,  who  has  to  decide  may  believe  him. 
But  he  cannot  give  judgment  s  jmmarily  in  his  favour ; 
there  is  an  issue  between  the  parties,  and  it  must  be 
tried.  Or  suppose  B.  has  supplied  A.  with  goods,  and 
has  not  been  paid  for  them.  When  he  sues,  A  says, 
'True,  I  bought  the  goods  of  you,  but  they  are  not  up 
to  sample,  or  not  in  proper  condition ;  or,  I  ordered 
one  thing,  you  sent  another ;  or,  you  are  asking  more 
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than  the  agreed 


The 


:  admits 


!  official 
:  amount  A.  disputes  and  what 
to  be  due  to  R—*^.,  the  value  he  puts  upon  the  goods 
he  has  in  fact  kepi,  or  the  price  he  asserts  was  agreed 
— and  he  may  order  this  sum  to  be  paid  into  court  as  a 
condition  of  going  to  trial.    '  If  you  don't,'  he  says  in 
effect,  •  I  give  judgment  against  you.'    This,  at  any 
rate,  deprives  A.  of  the  advantage  of  delay.    (He 
may,  in  his  discretion,  order  the  admitted  sum  to  be 
paid  to  B.  as  a  condition  of  allowing  a  trial  as  to 
the  rest ;  but,  generally,  when  there  are  outstanding 
questions  between  the  parties,  it  is  fairer  to  have  the 
money  brought  into  court.)    Or  he  may  say,  '  How 
can  I  decide  whether  the  goods  were  in  proper  con- 
dition, or  up  to  sample,  etc.  ?    A.  denies  all  liability, 
as  he  is  entitled  to  do  if  he  is  right    You  must  f^ht 
it  out  in  court ; '  and  so,  in  this  and  in  other  cases,  he 
gives  unconditional  leave  to  defend.    The  obligation 
to  pay  into  court  is  found,  in  practice,  to  lead  to  a 
speedy  satisfaction  oijtist  debts,  for  the  dilatory  debtor 
has  nothing  more  to  gain,  and  may  lose  much  in  costs 
by  going  on.   If  the  party  ordered  to  bring  a  sum  into 
court  as  a  condition  of  defending  an  action  feels  him- 
self ^grieved,  he  may  appeal  against  the  order ;  and 
in  a  well-known  case '  in  1901,  though  such  an  appeal, 
first  from  the  Master  to  a  judge,  then  from  him  to 
the  Court  of  Appeal,  was  unsuccessful,  it  was  finally 
allowed  by  the  House  of  Lords. 

Such  preliminary  processes  as  we  have  mentioned 
are  not  pleadings,  and  are  not  connected  with 
pleadings,  but  have  been  touched  on  as  sharing  with 
pleadings  the  character  of  preliminaries  to  triaL  The 
great  bulk  of  cases  are  bond  fide  disputes,  U.  on  the 
face  of  them  there  is  a  genuine  difference  between 
the  parties  on  questions  of  fact  or  law  (whether  the 
motive  of  each  in  going  to  law  is  honest  or  not),  and 

'  JttcAt  V.  Bu>lVt  DUtiUety  Company,  85  L.T.  262. 
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even  here,     ^^n  Novemhit  '%''°^ever,  an  exception 
the  histoo^  of  our  C  J^' 'g3.  for  the  fi„t  ti.Se  in 

to  dispenie  with  pSi^s   if  1^  ^ '\'°  2  ?'»'«'ff 
only  practical  where  the  issue  , ,"/''*  ^      I*  " 
and  sufficiently  app^ara  In  ttefi«f?*'^™,*''y  "'™P'«* 
the  other  side  anrf  I.  l     i    "'*'  '°''™*J  "otice  to 
consent  of  ^hToSs  de'lS  ^f^^T'^^f  ^he 
expenment  has  proved  a  fail„~^/n,  i*^^^*""'*'  *he 
Pleading),  it  mayKmisS^LeSttgi^^'!- °" 
In  a  very  large  oronorf.v.^     r         ™'*  mention, 
proper  authS^ity  fmo^TOe?  H^r  *^''  *'**'"•  *« 
gives  as  to  the  conduct  If  th^.^*^''*^^  *Wch  he 
pleadings  to  be  delivered  ^^^.^°f  '*"?ched,  orders 
tion  here  shall  be  from  fte  Irilr^'Y  ^^^'"^  1"°»a- 
■The   fundamental  ™ie  of  ou/  ^      ^.  "lentioned. 
pleading  is  this—  °"  P'^*^"'  system   of 

state^ml2;g*^fS^„^^Vri?VH^"'^  «=°"*--"  -'/•  a 
which  the  party  pfeadto^  r^H«  ?  '??  "J**^"*'  ^^^  on 
as  the  ca^  marbe  but  no7fh'^'''>'"°'''«f«°«=e. 
they  are  to  be  provid  '  ^*  ^'^''^""  ''V  *Wch 

of  pleadi  "^s!  "Sy'^It  *^f «  ^  ^P?='n>en  of  a  set 
stances  of  each  S  *2d  fh.  ""\^  *^  ^''^  «>«=""»- 
are  infinite,  anS  ^'examSe  T'^^''^^^'  therefore, 
another.  The  contents  3  °^*  ^  precedent  foi^ 
hometoalayLnSus  SP**''P^  ^^  br°"ght 
a  difference  Ld  "en^deavoJrinf  to  SfeTb^  ''^^"^ 

he  bSV^o^^T^^^^l'^r'f  absolutelfr^^ 

specific  satisfLfon  B  *  nM^r^"  '  ^"^  <l<=«anding 
the  facts,  either  denv.^^ol'^'i  ^'•'''^S  ^  ve«ion  of 
j-Pliedly.  the  factS^d  „'?»  'T'^y  «>' 
takmg  care  not  to  ' sl^o.' I'L^,/ J^^'^^^^^^V^ 
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did,  i.e.  saying  nothing  about  the  evidence  he  can 
bring,  who  is  to  prove  diis  or  that  of  his  facts,  etc.  A. 
will  probably  write  back  and  gladly  acknowledge  the 
admissions  of  B.,  if  any,  and  point  out  that  now  the 
only  questions  between  them  are  so  and  so  ;  or,  on  B.'s 
answer  he  may  formally  withdraw  some  of  his  state- 
ments, and  adhere  to  the  rest ;  or,  if  there  are  no 
admissions  on  either  side,  A.  may  coldly  reply  that  it 
is  now  plain  what  the  dispute  or  disputes  is  or  are 
between  them,  and  here  very  frequently,  in  law  and 
out  of  it,  the  correspondence  may  cease.  But  it  may  go 
on  a  little  further  if  A.  introduces  new  matter — always 
of  alleged  fact — in  his  reply,  whether  as  a  result  of 
what  B.  has  said  or  not,  and  B.  may  think  it  worth 
while  to  rejoin.  At  any  rate,  when  the  exchange  of 
letters  ceases,  it  is  obvious,  if  the  writers  have  not 
satisfied  each  other,  the  dispute  must  be  settled 
otherwise  than  by  the  pen,  and  probably  the  last 
word  in  the  epistolary  war  will  say  so.  Now,  suppose 
the  chosen  arbitrament  is  the  law ;  then  a  ooire- 
spondence  of  this  sort,  put  into  the  hands  of  the  judge 
at  the  first  moment  of  the  trial,  will  be  the  pleadings, 
and  ought  to  enable  him  to  see  at  a  glance  what,  to 
use  1  common  phrase, '  it's  all  about'  In  other  words, 
he  knows  the  four  comers  within  which  the  contention 
must  be  carried  on,  and  without  which  it  is  his  duty 
not  to  let  it  range  without  good  reason. 

The  pleaders,  of  course,  in  the  interchange  sketched, 
always  have  their  eyes  on  the  positive  law  pertinent 
to  their  facts,  i.e.  they  know  that  sooner  or  later  the 
correspondence  will  be  submitted  to  other  lawyers, 
and  the  suer,  therefore,  has  to  fix  on  the  form  of  his 
action — a  purely  technical  matter,  and  generally  but 
not  always  very  simple,  for  he  only  has  to  decide 
whether  he  will  frame  it  as  for  libel  or  trespass  or 
debt,  or  breach  of  contract  or  detention,  etc.,  or  for 
several  of  these  together — grievances  which  cannot  be 
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confused-though  in  a  state  of  complicated  facts  it 

l^al  erounrf  i  1,^  *!'l*  ""**  *"'  °"  «»«>«  definite 
legal  ground/  he  must  be  aware-as  his  opponent 

•"birof  using  du^^hylSrta  «3^?""Slf"J  he  ha.  been  in  the 

which  he  obtafn,  ^.^ion^Son  of  W«^-''?.>  ^^  ".""•  "^  "' 
W.  master's  DremiMrTi,- .1  ^  of  hu  faciliUe.  for  golns  all  over 
•-over.  orXe™S^_,Ie!/VP„^"P""»'d»e^  fSrdSinneror 
tkewl,-.,.  for  return  of  Uied^rS  1°  S™""^  difference  betwUn 
for  the  Talue  of  the^°mr     o,  he?™,.?  w  f«"  *""  *"  detention,  or 

act  a.  a  P«rch«e  rfS.,lc?'Jd%rfor 'thIVricr  A'^^'^rT'^' 
time  he  could  sue  for  damnoT  fc,  ti,- Jt  P""'  ,*"''  »'  *e  nme 
hoi*,  after  his  ZboHtyt^^J^' h^A  ^^  'i**  ''"'P  «">  ""e- 
in  taking  the  chaMe"  .«v Thf  5  £f,^  "^  Further,  .uppo«  that 
"Old  it  for  cash  Xr  he  ratV    Th-^  °  '"^""^>  °.'  t"""  ^e  tSer  had 

L^^fSn-ci^:-SkSV?-^^^^^^ 
;^^OTt!t££S&S"«^^'^n 

pving  him  SMSteTa,SJ^L"L'JhrSf*''°",',° '?  «'"»8  «•"«  by 
»«£Heence.  or  ?&.  o?T„Uton  "inS^  f^/  *''™  j"""^"  ^o-- 
form  of  action  alleged  ind  not  Inn  h^;  .i  '!>« '"'^  I  ground  one 

"rtun  agreement  was  set  iinT^=  iS!  ?"•  "  'nstance,  where  a 
»«lid  becau«  one  ™rt„  Jf'  ^  *'['«?'  "  ""'«'  'hat  it  was  not 
»»ouaffl ."^dSJiSoTi^  **"!'  '"''  "8»«^  "  <■<"  him.  wa,rf 

Xf^'j^SSSHF-'-i^^^^^ 
Sh««;,rni£-Si?«.^»?:o»^^^^^ 

3^U».  the  agentra^^i^LSTt  ^''^  ^^'^^Tl^t' 
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must  be  alert — ^that  that  opponent  does  not  find  reason 
to  say  that,  admitting  every  fact  alleged  by  the  suer, 
his  action  must  still  fail,  for  all  these  facts  combined 
do  not  in  law  give  a  cause  of  action,  t>  disclose 
nothing  of  which  the  law  will  take  cognisance.  If 
this  be  so,  it  is  obviously  just  that  the  action  should 
not  be  allowed  to  go  farther,  causing  unnecessary 
waste  of  time  and  money,  and  so  there  is  a  procedure 
by  which,  if  such  an  objection  is  taken,  it  may  bs 
decided  whether,  on  their  pleadings,  the  parties  had 
anything  to  go  to  law  about  In  this  extreme  form 
this  power  is  not  commonly  exercised.  One  case 
may  be  mentioned,'  where,  undoubtedly  through  the 
'  rigging '  of  the  market  for  certain  shares,  a  man  had 
lost  nearly  eight  thousand  pounds.  His  action  was 
stopped  before  trial  because  it  was  held  in  law,  if  all 
his  allegations  were  proved,  they  would  not  give  him 
the  ground  of  action  he  had  set  up.  In  other  words,  (or 
the  moral  fraud  of  which  he  alleged  he  had  been  the 
victim,  the  law  gave  no  relief.  But  the  power  of 
striking  allegations,  generally,  out  of  all  pleadings  on 
the  ground  that  they  Ijave  nothing  to  do  with  the 
questions  at  issue,  and  therefore  ought  to  be  eliminated 
before  these  issues  are  determined,  is  hourly  exercised. 
The  attempt  to  introduce  irrelevant  considerations 
with  a  view  to  prejudice  opponents  is  the  echo  of  a 
private  quarrel,  and  cannot  be  permitted  in  a  scientific 
inquiry. 

A  comparison  has  already  been  made  between  an 
interchange  of  pleadings  and  the  course  of  a  corre- 
spondence on  some  disputed  matter.  Certain  questions 
would  probably  be  asked  by  one  side  or  the  other, 
with  a  view  of  clearing  up  doubts  as  to  the  meaning 

Consequently  the  impeachei  of  the  amement  lost  his  case,  though  if 
his  pleader  had  set  np  the  agent's  defect  substantively,  he  might  haw 
won  (Byrd^.  Nunn,  1877,  7  Ch.D.  284). 

>  Saiaman  v.  fVantr,  64  L.T.  598,  in  1891. 
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of  the  other  side's  statements  on  certain  points,  or, 
possibly,  on  the  main  point  in  issue.  So  it  is  at  law. 
A  man  cannot  sue  me  for  a  sum  of  money  without 
giving  particulars.  He  must,  at  least,  say  whether  he 
lent  me  cash,  or  sold  me  goods,  or  paid  a  debt  or 
subscription  for  me  at  my  request.  In  a  good  many 
cases  this  will  be  enough  ;  I  shall  know  to  what  he 
refers.  But  he  may  send  in  a  bill  for  a  period  of 
twelve  months,  merely  demanding  a  certain  total 
sum.  I  am  clearly  entitled  to  know  the  amount  of 
each  item,  when  and  for  what  it  was  incurred,  and  if 
he  sues  me  for  the  lump  sum,  there  is  a  short  way  of 
making  him  state  these  specific  facts  at  his  expense, 
even  though  it  ultimately  turns  out  that  he  was  right 
on  every  one,  and  I  owe  him  every  penny  he  claims. 
And  so,  generally  in  every  case,  one  side  or  the  other 
may  ask  for  particulars  of  some  statement  the 
opponent  has  made,  and  if  the  proper  tiiibunal  decides 
that  there  cannot  be  a  full  or  fair  trial  of  the  dispute 
without  them,  it  will  order  them  to  be  given,  and  if 
this  order  is  disobeyed,  the  defaulter  will  not  be 
allowed  to  get  any  advantage  from — possibly  not  to 
prove  —  his  incomplete  statements,  and  may  be 
adjudged  to  lose  the  cause  for  his  default  Take 
another  instance.  'In  an  action  for  conspiring  to 
induce  certain  persons  by  threats  to  break  their  con- 
tracts with  the  plaintiffs,  the  defendant  is  entitled  to 
particulars  stating  the  name  of  each  person,  the  kind 
of  threat  used  in  each  case,  and  when,  and  by  which 
defendant,  each  such  threat  was  made,  and  whether 
verbally  or  in  writing,  if  in  writing,  identifying  the 
document'  (Odgers). 

These  are  simple  cases,  and  it  may  seem  strange 
that  any  one  should  want  to  withhold  these  details  ; 
but,  as  a  matter  of  fact,  it  would  often  help  one 
side  materially  at  the  trial  if  the  other  side  did 
not  know  what  they  were  going  to  put  forward, 
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for  it  would  then  be  too  late  to  n.f..f-  t.  j  . 
needs  eo  unchallentreril  •  »n5  V?  ,  "•  *"**  "  must 
«*  often  s«^re  Stmts'  «  Jo  wW '  '"?"»?""'  -here 
should  be  given  and  ,>j!^ift  *'  Part'culars.  if  any. 
tribunal  to  Cwhat  is  fa^ibe^,^Tu''''^'="'»  f"  the 
example,  to  47Dr  0?gcr»Tn«t  .W^^  .^°' 
directors  pleaded  nnrf«  »h.  n-  '"'tance,  'where 

be  true,  and  that  Uiev  h/J  **'*,1^  statements  to 

their  belief,  th^  w2rordereS^r"/r "  «"'""'^»  ^°' 
of  the  groundsVSeir  Ster  °.'^'='"'"  Particulars 
conveniently,  if  they  had  doni'.    'iP^^ 'o  »««  how 
could  shelter  themsdvcs  under  ^nT**'"!  ^?"&  they 
was  impervious  to  SnvlnHh^'J^''*^  *'"''=h 
compulSory  disclosure  the,v^h,?i  '""^  '■*=*'^''>''  "P""  " 
NeverthelTss,  ^S?   hat  fh '*^  nj'ght  collapse, 
absolute  probity  itTLt™-^  u,^  J"^*^   »"'h 
be  fatal  to  the  interest  of  tW,""*'''''  *'"''  "  ""ght 
what  was  asked  £  1;  ^SrhaveTT  '?  1'^'S«= 
confidential  informatim.  J^^X     ?    "*'^  P"^*'*  and 
be  again  for^Sn '  ?f  S,e  J^ml  "'r"!;!"'  '^^^'^  "«* 
had  to  be  reveled     Th,,ni.  ♦  T  °{  *''*'  '"fonnant 
tribunal  often   feel,  ^   f  j""f ''•"  *•"*  difficulty  the 
Still,  the  tendeS  nowlJto"""?  °"  P'^rt^u'ars. 
deny  them.     'N^  we  0 lav  w.?Ji*"A '*">"  '^an  to 
table'  (Odgere).  ^^  *"^  ""*  '="ds  on  the 

♦k  ^**  °'ber  precautions  may  be  taken  »«  - 
thorough  threshine  out  XtlZ„7u  **'*™  ^  secure  a 
that  if  a  party  Jles  a  iLu^^  ^  ^'^^"^  °' ^^'^^V 
fo»^tten  ^vrtnew^f  r"''  ■'T''*^*^'""  '^^  has 
well  aware  of  IteeS^rnce  Hlr"".*^"""'  °''  ^eing 
contents,  that  thriitteS  m  "°*  remember  its 

niay  be  satisfied  ofS  may  b^e'^X  f°-*"  ^"u'^"'  ^' 
cumstances,  that  both  p^rt^essttn- '"  *''*' *='■'■ 
document  itself  or  have  T  !tr.  ,  •  '"^P^'^*  *e 
There  is  a  procedure  by  whicr^^s^^j' t  ~"''="''^ 
secured.  Dr.  Odgers  pL  atmmTnTi*^  "^g^l 
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without  the  other      MorMver  i?    '     ^   '"^«'llf.;.ble 

•roonent  would  CTOtoly  te  S^'^'S'tS^  " 
1«li«  i>  wa.  then  P^d«J„  S.     Mm^i 

moment,  but  maj/  want  then  ^  ^  '^* 

■Besides'  SL^  ordi.^„7".  S  ST^?' " 
quoted  alreadv   'tt,*  .,,J:  ^  .    ^  "**  W'ter 
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and  that  makes  it  all  the  more  desirable  for  the 
parties  to  ascertain  before  the  hearing  what  are  the 
exact  points  on  which  there  will  be  this  conflict. 
Take,  for  instance,  an  action  for  personal  injuries 
caused  by  a  collision  on  a  railway.  There  are  often 
no  documents  existing  which  throw  any  light  on 
such  a  matter.  Yet  it  is  most  important  for  the 
plaintifi'  to  know,  before  he  comes  into  court,  whether 
at  the  trial  the  defendants  will  seriously  contend  that 
no  such  collision  ever  took  place,  or  that  the  plaintiff 
was  not  a  passenger  in  either  train  on  the  day  of 
the  collision,  or  that  he  was  not  injured  thereby. 
The  court,  in  a  proper  case,  allows  one  party  to 
administer  a  string  of  questions  to  the  other,  and 
compels  that  other  to  answer  them/  on  oath,  '  subject 
to  certain  restrictions.'  This  procedure  would  obvi- 
ously be  liable  to  great  abuse,  wetc  .not  a  check 
provided  by  the  authority  of  a  judicial  official,  who 
may  refuse  to  allow  certain  questions  to  be  put. 
The  following  instances  of  interrogatories  are  given 
by  Dr.  Odgers : — 

'Were  you  not  examined  as  a  witness  in  the 
Bankruptcy  Court  on  the  15th  of  May,  1896,  or 
some  other  and  what  day  ?  Was  not  a  d>eque  then 
and  there  produced  to  you?  Was  not  the  said 
cheque  the  one  mentioned  in  paragraph  4  of  the 
statement  of  claim,'  or  some  other  and  what  cheque  ? 
Did  you  not  state  that  such  cheque  was  in  the  hand- 
writing of  the  defendant  ?  Did  you  not  state  so  on 
oath  ?  Did  you  not  state  that  such  cheque  was  in  the 
handwriting  of  one  John  Henderson  ?  If  nay,  in  whose 
handwriting  did  you  state  the  said  cheque  to  be  ? ' 

'  The  publisher  of  a  newspaper  must  answer  the 

interrogatory    (in    a    libel    action),    'Was    not    the 

passage  set  out  intended  to  apply  to  the  plaintiff?' 

But  he  need  not  answer  the  further  question,  '  If  not 

'  See  p.  so. 
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say  to  whom  ? '  as  if  the  passage  did  not  apply  to 
the  plaintiff,  it  is  immaterial  to  whom  it  referred,  so 
far  as  the  present  action  is  concerned.' 

'If  the  pioprietor  of  a  newspaper  accepts  liability 
for  a  libel  published  in  his  paper,  he  cannot,  as  a  rule, 
be  interrogated  as  to  the  name  of  the  writer  of  the 
libel,  or  as  to  the  sources  of  his  information.' 

'Interrogatories  asking  plaintiff  whether  similar 
charges  had  not  been  made  against  him  previously 
in  a  newspaper,  and  whether  he  had  contradicted 
them  or  taken  any  notice  of  them  on  that  occasion, 
are  clearly  irrele/ant,'  and  cannot  be  put. 

•Are  not  the  prices  charged  by  the  plaintiffs  for 
.  .  .  goods  fair  and  reasonable  ?  Which  of  the  said 
prices  do  you  allege  to  be  exorbitant .'  Specify  in 
each  case  what  sum  you  would  deem  a  proper  and 
reasonable  price  ? ' 

In  all  these  preliminary  processes  there  is  a 
simple  and  summary  means  of  resisting  any  of  the 
orders  sought,  and  appeals  from  decisions  on  these 
points  are  common. 


II.  JURY  OR  NO  JURY? 

There  is  yet  one  very  important  preliminary  matter 
to  be  dealt  with  before  trial,  viz.  the  kind  of  tribunal ' 
which  is  to  dispose  of  the  issues.  Is  it  to  be  judge 
and  jury,  or  judge  alone  ?  and,  if  the  former,  is  the 
juy  to  be  common  or  special  ?  We  say  nothing  here 
about  criminal  trials  (except  that  in  all,  without  ex- 
ception, there    must  be   a   jury ;  *   proceedings  in 

'  An  action  begun  in  tlie  Higli  Court  may  be  sent  foi  trial  to  tiie 
tjffluily  Court  if  the  official  thinks  there  is  a  balance  of  convenience  in 
ueapness  or  expedition  in  doing  so. 

■■  When  the  Hotise  of  Lords  Iries,  the  House  itself  is  the  iurv. 
wp-253"- 
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police  courts  or  petty  sessions  (p,  236)  are  not  trials), 
and  m  County  Courts  either  party  can  insist  on  having 
a  jury  (of  eight,  since  1905),  except  in  trifling 
cases  (and  can  have  one  even  then  by  leave  of  the 
judge).  For  the  moment  we  confine  ourselves  to  the 
Kmgs  Bench  Division  of  the  High  Court*  There 
the  official  who,  as  we  have  seen,  decides  so  many 
preliminary  points  of  practice  decides  (subject  to 
appeal)  whether  there  shall  be  a  jury  or  not.  This 
he  does  broadly  on  the  ground  that  the  issue  to  be 
tned  is,  or  is  not,  one  of  law  or  one  of  fact  (p.  64). 

In  many  actions,  notably  slander,  libel,  false  im- 
prisonment, malicious  prosecutions,  seduction,  breach 
of  promise  of  marriage,  either  party  can  claim  a  iurv 
as  of  right. 

It  is  not  clear  now  why  a  jury  should  especially 
be  the  arbiter  of  facts ;  historicallj-,  no  doubt,  the 
origmal  juries  were  the  witnesses  themselves.  But 
to-day,  single  judges  frequently,  invariably  in  the 
Chancery  Division— or  two,  as  in  election  petitions, 
or  three,  as  in  the  Pamell  Commission  —  come 
to  conclusions  of  fact.  Where  life  or  liberty  is  at 
stake,  as  usually  in  criminal  trials,  naturally  no  judge 

1^  l.tf  i^u". »""«  ^^'"y  DiTiiion  wU  be  mentioned  elsewhere 
IP-  2I7).irtot)ate  and  divorce  tribunals  are  constituted  on  exactly  tlie 
amtfrinntla  as  those  in  the  King's  Bench,  but  the  question  of  a  jury 
IS  not  determined  by  the  authority  of  the  same  official.  In  Admiralty 
there  practically  never  is  a  Juiy,  though  there  may  be  ;  the  judge,  when 
nautical  knowledge  is  required,  is  assisted  by  two  Trinity  Masters.  In 
some  old  courts  scattered  through  the  kingdom  (e.g.  the  Lord  Mayo,', 
l-ourt  in  the  City  of  London),  the  judge  never  tries  an  action  without  a 
jury.  In  cases  of  vei^  great  importance  (civil  or  criminal)  in  the  King's 
Bench,  three  judges  sit  with  a  jury  ;  but  this  is  very  rare,  e.g.  the  Tich 

SIh?  'T  «  i*'?  '  'il^  *"i°"  °'  '•"=  Attorney.6eneral  gainst  Mr. 
Bradlaugh,  M.P.,  in  1884;  Dr.  Jameson's  case  in  1896  ;  and  Lynch's 
(treason)  in  1902.  ' 

'The  Pamell  Commission,'  consisting  of  three  judges,  was  quit'  a 
special  tnbunal,  created  by  statute  in  i88f..  and  ha?  only  power  to 
inquire  and  report,  not  to  convict  and  sentence.  There  was,  of  course 
no  jury. 
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have,  no  doubt!  been  rif  5  t„  "^  *'5^'^'  *•»«  J"''^^ 
in  civil  matters  henSJr),^Pfu'^°'"  *'"  •'"'d^n 
juries.  /'^Jj^/;«SP-S^haps,  the  persistence  of 
ported  to  W  sSd  'A,?^'5''"°^  Habbury  is  re- 
opinion,  morr^enerall^  ?„u™1J""?^  "«■  '"  "V 

panegyrist  is  Blackstone  i^  ihe  f^F^' •  ^"l  ^'■*'** 
passage:  'Trial  by  Sever^L  hir'"^/i^'"=*' 
ever  will  be,  looked  u^n  tlVh      i  ^^"i  ^"'^  ^  '"^st 

• -tt        vjTr'    •;  -Montesquieu,  'who  concludes 

,,  t     tf, .    '     '    ^^^'^t  the  time  when  their  liberties 

^"'  .t^^'  ^:  .^  .i^^^^  «»i  trial  by  juo.  •  (S! 
n.n7.  .  .  .- ":  P;  379).  'And  It  will  hold  much 
;.V,  v..         V'^'oaJ  «»ses,   since,  in   the  times  of 

by  Jul;  beS°'th'eS2o"f*  V'^  r'  ^  t-1 
prerogative  of  the  crow^  <^tJ^°P}^  '^'^  *e 

of  England  cannot  buTsubsist^  w'*"".^^"^'" 
W,«»,  remains  sacred  aid  invSate  Z^  ^  ?''  ^- 
open  attacks  (which  none  win  k^L°°!  ""'^  '^o™  all 
but  also  from  Xsecret  mTii-  *•"  '""'^^  ^  ^^  ""ake), 
«KI  "ndermTnfit  by  nSci^*'"^^'  ^^"'^  ""^y  4 
-hodsoftria.  VJu^sS^'otttracTcrm^.SS 
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of  the  revenue,  and  courts  ot  conscience  (pp.  207-8). 
And  however  convenient  these  may  appear  at  first  (as 
doubtless  all  arbitrary  powers,  well  executed,  are  the 
most  convenient),  /et  let  it  be  agam  remembered 
that  delays  and  little  inconveniences  m  the  forms  ot 
justice  are  the  price  that  all  free  nations  must  pay  for 
their  liberty  in  more  substantial  matters,  that  these 
inroads  upon  this  sacred  bulwark  of  the  nation  are 
fundamentally  opposite  to  the  spirit  of  our  constitu- 
tion, and  that,  though  begun  in  trifles,  the  precedent 
may  gradually  increase  and  spread  to  the  utter  disuse 
of  juries  in  questions  of  the  most  momentous  con- 
cern' (Commentaries,  vol.  iv.  p.  349)-  farl  l^usseU 
is  another  panegyrist  of  the  jury,  and  points  out  that 
it  is  a  political  power  (Essay  on  English  Government, 
c.  33,  1820). 

12.  LAW  AND  FACT 
Broadly  the  distinction  is  clear.  For  instance,  in 
actions  for  breaches  of  contract  the  dispute  often  is 
what  the  parties  meant  at  the  time  by  using  or  omic- 
tine  a  certain  phrase  or  sentence.  Tnis  is  purely  a 
question  of  fact,  and  when  that  is  decided  there  can 
be  no  possible  doubt  about  the  law.  Or,  the  question 
is  through  whose  fault  or  negligence  an  accident  was 
caused  Granted  that  it  was  some  one's,  that  person 
may  be  clearly  liable  in  law  to  pay  damages.  Again, 
whether  or  not  there  was  a  promise  to  marry  is  always 
a  question  of  fact.  But,  on  the  other  hand,  suppose  the 
only  material  question  is  the  meaning  to  be  put  upon  a 
word,  or  phrase,  or  clause  in  a  statute  or  a  document, 
say  a  lease'  or  a  wiE     Or  there  may  Be  no  dispute 

>  It  is  said  that  iJni  Imiigham  om«  Kud  in  tbe  House  of  Lords 
.W  Lord  Eldon  refOTcd  to  thw  courts  below  in  succession  to  decide 
^t^Sjiclxl^uaentwas.  The  King's  Bench  dedded  ttjas  a 
T  ^%it  •  the  CoBMon  Plems,  ttai  it  was  »  leue  in  tail ;  and  the 
'S^u«?.h^.-rT°..«.or',e«..     EJdoc  when  it  «me  back  .0 
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writSror  nnf  ^r.  ""^'^^  *°  ''^  ^^"d  «">«*  be  in 
l"w  to  be  del  ^k"^'  *^^'"  ""^"^^^  ^'«  'natters  of 
he'statu?e  n  "^  •'^  ^^^T'  ^'^^  ''n^*  the  cases  on 
orinclle  h.,  h  '°T?  '?*:•  Now,  for  centuries  the 
a  u^  f  hi^  f  *^^"  ?**  *  i"'^^^  determines  the  law,  and 
.Vsem  to  thf  *''"'•  °"  t'''^'"-°^d  principle  each'case 
le^ee  to  iSveP^f^P"^'^  •*"^""*'-  Where  the  parties 
«f^!i       ^^  ^'   '^*"^^  '"  the  hands  of  a  judge  sit- 

The^n;^''^'''  u  ^""^""y  &'^^"  to  their  wishes 
law  and  fir?*'"  ^^'^  ^'^\"  °^  ^^  distinction  between 
law  and  fact  are  simple,  but  the  distinction  itself  is 

ril%r', '•''=""' '"^'-^h  in  the  practice  of 
the  law.     For  it  is  easy  to  see  that  many  questions 

aat  ordTnarv^"''':f "'  °*i  ^^^  ^^  ^^''  f°'  th^  «^n 
that  ordinary  words  used  in  expressing  a  law  get  into 

varied  materUily      P"'""'  "°«5»»c«  of  the  respective  decisiom 

be  metlShl'the  cou«  onC?  and  co„,rove«ies  which  are  daUy  to 
how  verTfew  ari,^  fr„T^  K     ^  .proceedings,  it  is  obvious  to  observe 

professional  bias  here  -BlMlutone.     Perhaps  there  is  a  trace  of 

'k«'  llw  from''  aJ'Zk  ■"  ?'*"i'  '^Sf'.P.'^'i^ble  completely  to  sever 
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a  legal  atmosphere  and  contract,  as  it  were,  a  special 
legal  odour.  For  instance,  one  would  ims^ine  that  it 
was  a  '  fact '  that  a  hairdresser  was  a  tradesman,  and 
exercised  a  business,  and  so  a  magistrate  thought 
who  fined  one  for  breaking  the  Sunday  Observance 
Act,  1677,  which  says  that  'no  tradesman,  artificer, 
workman,  labourer,  or  other  person  whatsoever  shall 
do  or  exercise  any  worldly  labour,  business  or  work 
of  their  ordinary  callings  upon  the  Lord's  Day ; '  but 
two  judges  said  this  was  a  wrong  interpretation  of 
the  clause,  and  remitted  the  penalty  {Palmer  v.  Snow, 
1900,  I  Q.  B.).  Again,  laymen  might  think  that 
whether  a  given  structure  was  a  scaffolding  or  not 
was  a  matter  of  fact ;  but  under  the  Workmen's  Com- 
pensation Act,  1897,  this  is  not  so.  Whether  a 
temporary  staging  is  a  scaffolding  within  the  meaning 
of  the  Act  is  not  a  mere  question  of  fact ;  '  it  is  a 
mixed  question  of  fact  and  law '  (Hoddinnott  v.  New- 
ton, 1901,  A.  C).  So  in  a  well-known  case  in  1897, 
it  was  held  that  a  ring  on  a  racecourse  was  not  'a 
place '  within  a  Betting  Act  (Powell  v.  Kempton  Park, 
1897,  2  Q.  B.).  In  none  of  these  cases  cited,  however, 
had  the  facts  been  found  by  a  jury.  In  1894  a  jury 
found  that  a  certain  course  of  conduct  on  the  part  of 
a  wife  constituted  cruelty,  but  the  House  of  Lords 
held  that  in  law  the  facts  did  not  establish  cruelty 
{Russell  v.  Russell,  1897,  A.  C).  Again,  where  it  is  a 
question  on  the  facts  of  each  case  what  is  '  reasonable,' 
say,  what  is  a  reasonable  time,  it  would  seem  to  be 
peculiarly  the  province  of  the  jury  to  decide  this 
point  J  and  so  it  is  where  there  are  no  fixed  rules  of  law, 
as,  for  instance,  whether  goods  bought  by  sample  have 
been  rejected  within  a  reasonable  time,  or  whether 
shares  to  be  transferred  within  a  reasonable  time  have 
been  so  transferred.  But  where,  in  process  of  time 
and  by  dint  of  threshing  a  matter  out  in  commerce 
and  the  courts,  a  rule  has  been  bodied  forth,  then, 
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KoS'^T&e^'.'^Kr^""'^  »•«'  w  ought 

what  is  •rea^Sble'?  Jtr'iff''  <J»«i-'«g«l  view^of 
of  a  cheque  or  instrum/^f  '*'??''•  ">»*  ""e  holder 
order  to  present  Tt'J^.uf"'  P*^*'''*=  °"  '^""nand.  in 

fimplify  discu^lin  to  «y  that '.Jl!^'''"'^^  ''  ^""''^ 
jury  is  not  so  much  facf  L  ,    v    f  Province  of  the 

selves  what  some  one  did  or  '^^^  ^"^  "^^  "'«'"'- 
or  whether  that  w«  r«  '  *" '"t^ded  (if  anything), 

pronounces  on  LTr  finS"*  rt'  '""'  **^"  "^  '^^ 
tion  would  only  apDlv  to  fh     ^^!,.*"&&est«=d  distinc 

from  a'^'„dgment™TL'"7n.''^  '^^'^  *  P^^'^e 
'Where  i  qS^  c°a^  be Iro^eTKe '"f  ''\ 
pleading,  the  distinptfnn  j.  P™^^°  "Y  the  form  of 
ofthe,l^ord!and3.i1ur^  P'*"'?^^'^  "P°"  'he  face 
jurisdiction   of  ^ec^"^«"°°*  ^-poach  upon  the 

pleading,  the  two  queS'are  bTend/n  ^'  1°'"  °'' 
cannot  be  separated  uoonthlf~I^t^°^^^^''  and 

distinction  is^SSv^rby^thXlty'of^r  =  "^^ 
The  constitution  tni»fe  tuL  "'=  "onesty  ot  the  jury, 
judge,  tblyl°UnT^su^^  under  the  direction  of  a 
in  their  pSce  Thev  rf.-"  ^'^  i'''°"  ^^''^  '"  "o' 
presumed^  to  knoW  &w  .h'  ^"°'^'  ^"^  ^^«  "o* 
decide  the  law,  ?tey  are  „!'  ^-  "f  "°'  '^'■"  '« 
law.  ...  It  isth^L^J°i  required  to  decide  the 
general  jistce  to  teU^  1*'  ^"'^P  in  all  cases  of 
though  they  have  it  in  Ih^     ^""^  ''"^  '«   do  right, 

is  a'mS  en«rei;"  J^twe^'SJ!?  "^  T"^'  ^h'ch 
consciences.'  ^  t^etween  God  and  their  own 

'  ""•  "•  ^""  '■^^'-  '"'**•  »'  Howell',  State  TriiU,,  .039. 


67 


The  Spirit  of  our  Laws 


13.  COMMON   OR  SPECIAL  JURY? 

When  once  it  is  decided  that  there  is  to  be  a  jury, 
either  side  may  demand  that  it  be  special.  •  Special 
juries,'  says  Bleri  tone,  'were  originally  introduced 
in  trials  at  bar  when  the  causes  were  of  too  great 
nicety  for  the  ..:,cussion  of  ordinary  freeholders,  or 
where  the  sher.if  was  suspected  of  partiality,  though 
not  upon  such  apparent  cause  as  to  warrant  an 
exception  to  him.' 

Now  special  juries  are  generally  claimed  by 
litigants  who  prefer  that  their  cases  should  be  heard 
by  persons  of  their  own  social  standing,  or  of  one 
nearer  to  it  than  those  of  whom  the  bulk  of  common 
jurors  consists,  either  because  they  believe  that 
the  class  from  whom  the  special  jurymen  arc  drawn, 
viz.  'esquires,  or  persons  of  higher  degree,  or  bankers, 
or  merchants,'  are  men  of  greater  intelligence,  or 
that  they  are  free  from  the  prejudices  which  they 
fear  in  a  distinctly  lower  grade '  of  society.  Practically, 
any  one  who  is  a  householder  may  be  on  the  common 
jury  list  It  is  a  popular  error  that  persons  on  the 
special  jury  list  are  not  liable  to  serve  on  common 
juries;  they  are  liable.     The  extra  expense*  of  a 

'  '  We  sympathise  only  with  those  who  dress  like  ourselves,  whether 
the  habit  be  of  ideas  or  broadcloth.'— Mr.  Justice  Dailins,  in  Scintillx 
Juris  :  *  Of  Examining  in  Chief.' 

'  •  A  special  juryman  is  only  allowed  for  his  services  such  sum  (not 
exceeding  one  guinea)  as  the  judge  who  tries  the  case  thinks  just  and 
reasonable,  except  in  cases  where  a  view  has  been  .  .  .  taken.  ...  A 
special  juror  gets  one  guinea  for  each  case,  whether  tried  out  or  not, 
and  however  long  it  lasts.  A  special  juror  is  entitled  to  another  guinea 
per  day  if  sworn  in  to  take  a  view.  A  common  juirman  is  entitled  to 
five  shillings  a  day  for  a  view,  but  otherwise  he  is  at  law  not  entitted  to 
any  payment.  It  is  usual,  however,  in  the  High  Court  to  give  a  fee  of 
one  shilling,  and  in  the  counties  eightpence.  No  fee  is  tJiowed  in  a 
"^'     '  The  fee  in  the  county  court  is  one  shilling  per  com-  ;  in 


criminal  case. 

the  Mayor's  court  twopence. 


iilhng  p< 
&c.     (Kncyclupedia  of  Law 
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commentator  on  the  auCTJc'j/r'^"'  *  '^'^d 
unanimity  of  twelve  men  J^*"'"*'^  remarks:  The 

I^nence  of  hu.an  cSa  oT-^"""*  »°  «"  «^ 
takmgs,  could  hardlv  in  am^'  P'««'°ns.  and  u„der- 
'"to  practice  by  a  dJlVei,!^^  ^^«,  »>««" 'ntroducl^ 
and  goes  on  Jf^.-Jt  out  th,**'>  •  ^^'  ^'^'^'^^S' 
'■fe'  liberty,  and  property  o.fl  *  "  '*a«'nable  thii 
mercy  of  anv  «,r,,n  ^  ""^ht  not  to  be  at  nT- 
o«ghttobea/xed"S'.«'»J°rity   of   voters;   thlre 

«at,  'as  less  than  twelve    ff.^    ?     ''^^  conjectures 

present,  could  pronowce  nn     5^*"'^^  °'  ™ore  were 

welve   only  were   swnJ^    ?u  ^''^^'ve  verdict  whe-f 

;ndi;^nsab^..    ^r  Knft   ""l"'"'*^  ^-"-" 

SxptiroPt^ss  's'^"^^^^^^^^^^  -tr 

-----S^^ce^W^^ 

»,,.:!?/;••*  "'oner',  jurv  h,.  „„  ,._  .    .  .  ^ 


PKO    A-         ■  ~  '       *"*•  '""crent  flaw 


be  .(,,.■  ■"?  °'sappear  with  it  71  "'-'■""'"«'ion  of  snperf 


""1  litigation  he  tin.  ^'»'?»'.«d  Engl  sh  bI«  ^"^t™.  a  member 
""I  evidence  Ye,  .\"'^,.J""«  "•  unknot  Lh.^"''- ■  '"'  ^'«'='' 
Md  would  !,-„   ■.         ""'  Frwich  ivstem  i.    i '  "°  '""^  'S  very  littU 

.- aSI^J^"' -^fficaciouVin^h  Vni™  orM^^r'^■^«=- 
'"  open  court^^Xirci  J^/"."'^'!''  *'">  'he  guaranji'^"?  ^^r?*" 
crois-examination '  (Ibid,)  "'oral evidence 
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in  the  system  is  that  the  members  of  a  jury,  being 
drawn  directly  from  the  people,  naturally  share  and 
reflect  their  feelings  and  prejudices,  which,  in  times 
of  excitement,  political,  religious,  or  'patriotic,'  e^. 
notably  during  a  war  as  to  the  righteousness  of  which 
opinion  is  divided,  are  certain  to  bias  many  persons 
irrationally  against  those  of  an  opposite  party,  and  in 
favour  of  those  of  their  own.  A  fearful  example- 
even  of  panic— was  supplied  during  the  alleged 
•Popish  Plot'  in  1678.  To  quote  Sir  Walter  Scott: 
'  Said  Julian, '  My  father's  cause  will  be  pleaded  before 
twelve  Englishmen.'  'Better  before  twelve  wild 
beasts,"  answered  the  Invisible,  '  than  before  English- 
men, influenced  with  party  prejudice,  passion,  and  the 
epidemic  terror  of  an  imaginary  danger.  They  are 
bold  in  guilt  in  proportion  to  the  number  amongst 
whom  the  crime  is  divided '  (Peveril  of  the  Peak, 
ch.  XXXV.).  This  is  violent  language,  but  there  is  an 
element  of  truth  in  it  In  cases  of  local  excitement, 
the  law  makes  adequate  provision  for  transferring  the 
trial  of  a  charge  when  the  accused  is  not  likely  to  get 
fair  play  in  a  given  district  (p.  75). 

Later,  Bishop  Burnet  says  (of  his  troublous  times, 
about  1700),  '  There  are  loud  complaints  of  that  which 
seems  to  be  the  chief  security  of  property— I  mean 
juries— which  are  said  to  be  much  practised  upon 
(History  of  His  Own  Times,  p.  659).  Perhaps  this  is 
illustrated  by  Perys :  '  And  so  to  Mr.  Beacham  the 
goldsmith,  he  being  one  of  the  jury  to-morrow  in 
Sir  W.  Batten's  case  against  Field.  I  have  been 
telling  him  our  case,  and  I  believe  he  will  do  us  good 
service  there '  (Diary,  June  2,  1663).  Compare  what 
Mr.  John  Morley  says  of  Pamell :  '  He  had  stood  his 
trial  for  criminal  conspiracy,  and  was  supposed  only 
to  have  been  acquitted  by  the  corrupt  connivance  of  a 
Dublin  jury'  in  188 1  (Gladstone,  Book  IX.  ch.  i.). 
The  acquittal  of  Bernard,  charged  at  the  Old 
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Napoleon  III.,  was  undoubtedly  due  to  Dolltlcal 
latent  prejudices  against  particular  ocaTpations  a^ 

:En°r  yuVb^x"^  '-^''  '••-  -  si  Jc:iirth^"a2 

t^'ron?/'  setting  up  a  case.'  which  each  "de  hS 
to  consider ;  it  chiefly  consists  in  determinine  wh^ 
ev  dence  will  be  necessao'  to  prove  or  rebut  a  riven 
case,  in  discovering  what  witnesses  can  be  broS 
forward,  and  exactly  what  they  know  relevant  to  fhe 
d"Sn^'  '"  Pouring  or  loo^king  out  thTnecissIIj 
documents.  If  for  any  reason,  the  parties  come  to 
terms  before  the  trial,  it  is  part  of  the  L^ent 
whether  these  terms  shall  be  fcmally  adoptfdTthe 
judgment  of  the  court,  or  whether  the  whofe  matter 

In  any  case,  the  court  will  never,  in  a  civil  cause 
oppose  a  settlement,  without  its  int;rvention7  ind«1' 
LnJ.    k"~"!:?5^  •*•    2"*  ^   criminal    prc^«u«;n 

14.  OPEN  COURT  OR  IN  CAMERA  T 

Speaking  generally,  all  trials  must  be  in  ooen 
court,  and  all  judicial  proceedings  mav  h^  ™fiS^ 
Originally  this  practice  was  a^saSarf  -  and 
perhaps  the  only  one-against  roya  Sssl^n  or 
official  corruption  working  with  such  insCmente  as 
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lettres  de  cachet ;^  now  perhaps  its  chief  value  is  as 
an  additional  deterrent  to  wrong-doers.*  Against 
thi  .  however,  must  be  set  the  reluctance  which  many 
people  feel  to  have  their  private  affairs  discussed  in 
public,  so  that  even  right-doers  are  deterred  from 
coming  into  court ;  but  probably  this  centrifugal  force 
is  not  for  frequency  comparable  with  the  former. 
Judicial  debate,  too,  has  an  educational  value  for  all 
auditors,  lay  and  legal.  It  is  obvious  that  it  is  only 
exceptionally  that  publicity  will  do  more  harm  than 
good. 

Chief  among  the  exceptions  is  naturally  the  case 
where  a  particular  publicity  is  what  one  of  the  parties 
seeks  to  avoid  ;  e.g.  when  in  1883  '  a  secret  trade  pro- 
cess' was  in  dispute,  and  when  in  1885  a  solicitor 
threatened  to  disclose  the  affairs  of  a  client,  the  hear- 
ings were  with  closed  doors.  •  Cases,'  said  a  judge,' 
in  1894,  'relating  to  lunatics  are  constantly  heard  in 
private,  and  cases  as  to  wards  ...  in  order  that  the 
lunatic  or  ward  may  not  be  prejudiced,'  and  ap- 
parently family  disputes  in  Chancery,  by  consent, 
may  be  added.  But  this  rare  privacy  rests  rather  on 
practice  than  on  law,  even  in  '  cases  in  which,'  as  the 
judge  puts  it,  'public  decency  and  morality  require 
it'  Indeed,  suits  for  divorce  must,  by  law,  be  heard 
in  public,  though,  as  to  a  kindred  class  of  case,  there 

'  Compare  the  old  stories  about  the  German  Wehm-Gericht,  or 
the  modem  ones  about  Italian  secret  societies,  or  some  Russian 
tribunals.  Secrecy  must  sooner  or  later  lead  to  injustice.  With  us,  the 
jury  which  theoretically  represenu  the  country  is  practically  a  public. 

'  Mr,  John  Morley  mentions  in  his  Life  of  Gladstone  that  the 
latter  was  in  favour  of  prohibiting  publicity  in  the  proceedings  of  the 
divorce  court  'until  he  learned  the  strong  view  of  the  President  of 
the  Court,  that  the  hideous  glare  of  this  publicity  acts  probably  as  no 
inconsiderable  deterrent.'— Bk.  IV.  ch.  viii.,  note.  '  It  was  not  at  all  a 
disadvantage,'  said  the  President  of  that  Court—'  quite  the  contrary— 
that  publicity  should  be  given  to  this  class  of  case,  for  it  brought  the 
matter  home  to  everyone '  (The  Times,  July  26,  1905,  A.  v.  A.  if  N.) 

'  In  ri  Martindak,  3  Ch.  200.  See  '  In  Camera '  in  Encyclopsedia 
of  the  Laws  of  England. 
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is  an    express   decision   that  the   law   nermiK   fj,» 

l"J^6\ST'k  '"r-"^'^  g-rd"t;i,s"to  b^' 

IS.  THE  JUDGE  NOT  IN  COURT 
can^dc^s  make   anH  ^'^  '"""'JJ^^b'^  orders  he 

f  aistalf  to  prison  m  a  pubhc  strcpts    tu^  •  i 

I  ARi&»  V.  K«„^,  6  T.  L.  R.  38. 
-ho  ^»,S  a  juS  ort.r  T,L°"'^i?"'  '"  =•  !°"g  »«■"'<»>.  counsel 

the  moment  he  was  bathing  in  ,T  '"'"2  Place,  anj,  learning  that  at 
e^-andgothisTrSer        "^  '"  "■'  ^>  ^™"'  ""«  '»  him,  S>ted  hU 
a  ffmry  IV.,  act  i.  sc.  2,  and  act  v.  sc.  5. 
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deputies  and  subordinates  'in  chambers '—prelimin- 
ary to  trial  (to  which  reference  has  so  frequently 
been  made)  or  after  it.      As  a  matter  of  fact  the 
general  public  never  does  attend  such  hearings,  but 
iny  curious  person,  with  no  improper  or  dishonest 
intention,  would  practically  have  no  difficulty  in  ob- 
taining admission.      Of  course,  in  preliminaiy  man- 
ceuvres  much  is  discussed  which  need  not,  and  would 
not,  be  made  public,  unless  and  until  there  is  an  open 
trial ;  and  if  either  party  is  anxious  to  secure  himself 
from  premature  divulgation  to  unprivileged  ears,  he 
will  not  have  the  smallest  difficulty  in  securing  the 
absence  of  everybody  but  his  opponent.    But,  in  the 
great  majority  of  such  cases,  probably  no  one  con- 
cerned would   make  the  smallest  objection  to  the 
presence  of  spectators,  if  any  wished  to  attend.  Ihere 
seems,  however,  to  be  no  doubt  that  the  presiding 
official  has  an  absolute  right  to  exclude  any  one  but 
the  parties. 


i6.  PLACE  OF  TRIAL 

In  other  than  County  Court  actions,  the  suer  may 
select  the  place,  but  his  choice  is  practically  limited 
to  the  nearest  assize  town  or  London  ;  but  his  option 
is  exercised  subject  to  the  control  of  an  official,  who 
will  see  that  the  sued  is  not  put  at  an  unfair  ad- 
vantage, and  will,  if  necessary,  fix  the  place  himself. 
Thus  a  man  in  Cornwall,  suing  one  in  Devonshire, 
would  not  be  allowed  to 'try'  in  Northumberland; 
he  would  probably  be  restricted  to  the  assizes  of  either 
county.      And  if  his  opponent  was  in  Northumber- 
land, it  might  be  fair,  having  regard  to  cost  and  the 
balance  of  convenience,  to  try  in  London.    And  trials 
are  frequently  ordered  in  London  where  the  delay 
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till  assizes  would  be  too  great,  or  there  are  other 
special  reasons  for  despatch,  or  the  expense  and  in- 
convenience would  be  sensibly  less  by  doing  so. 

In  the  County  Court  (speaking  quite  generally)  the 
action  must  be  brought  in  the  district  where  the  sued 
dwells  or  carries  on  business ;  but  for  this  purpose 
practically  all  London  is  one,  and  a  suer  (who  lives 
or  carries  on  business  in  any  part)  may,  if  he  chooses, 
proceed  in  his  district  and  not  in  his  opponent's.  The 
rule  is  designed  to  save  trouble  and  expense  to  any 
one  wrongly  sued  ;  if  he  is  rightly  sued,  on  the  other 
h^:A,  he  must  pay  the  travelling  costs  of  the  winner. 
Of  course,  the  rule  contemplates  permanent  residence  ; 
a  temporary  sojourn  in  gaol,  for  instance,  will  not 
do,  though  it  was  set  up  in  one  case.* 

In  criminal  matters  the  place  of  trial  is  pretty 
rigidly  determined  by  the  county  in  which  the  crime 
is  alleged  to  have  been  committed ;  if  some  are 
alhged  in  one  county  and  some  in  another,  each  must 
be  tried  in  its  proper  place.  If  justice  requires  it,  e.g: 
when  local  feeling  is  inflamed,  a  prisoner  may  be 
tried  out  of  the  county ;  e.g:  Palmer,  the  Rugeley 
murderer,  was  tried  in  1856  at  the  Central  Crimina' 
Court,  where  most  of  such  transferred  cases  go. 
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There  is  little  to  be  said  on  the  form  or  order  of 
proceedings  at  a  trial,  but  a  few  points'  may  be 
noticed. 


'  Dunstony.  Paterson,  5  C,  B.  N.  S.  267,  in  1838. 

'  Nothing  is  said  about  *  challenging  *  jurors  in  civil  cases,  as  it  is  of 
no  practical  importance  (except  in  Ireland,  where  political  differences 
are  acute). 

75 


The  Spirit  of  our  Laws 

Counsel  or  the  party  makes  an  opening  speech,' 
explaining  what  his  case  is,  and  indicating  what 
evidence  he  proposes  to  call.  It  must  be  re- 
membered that  this  is  the  first  time  the  other  side 
hears  officially  exactly  the  case  proposed  to  be  made 
out  against  them,  and  though  very  often  they  can 
guess  what  this  will  be,  yet  sometimes  the  informa- 
tion they  thus  acquire  is  important  and  valuable  ;  for 
instance,  they  hear  the  names  of  the  witnesses  against 
them,  and  may  prepare  accordingly.  The  statement 
of  counsel  is,  of  course,  unsworn,  and  if  he  has  reason 
to  suppose  that  he  will  not  be  able  to  call  a  certain 
witness,  or  put  in  certain  evidence,  he  must  not  allude 
to  that  testimony,  for  his  only  right  at  the  moment  is 
to  indicate  what  he  will  prove,  and  he  has  no  right  to 
influence  the  minds  of  his  hearers  by  anything  that 
he  cannot  prove.  And  thus  another  and  a  lexical 
purpose  is  served  by  this  speech ;  for  the  jury  thus 
get  a  picture  or  bird's-eye  view  of  what  they  are  to 
inspect  more  closely,  and  understand  better  th-i  idea 
they  are  invited  to  form  from  ail  the  parts  put 
together  than  they  could  from  a  consideration  of 
those  parts  individually  without  this  interpretation. 
Indeed,  in  a  long  and  complicated  case  some  such 
presentation  is  necessary  to  enable  the  jury*  to  take 
any  connected  visw  at  all,  and  in  a  short  and  simple 
case  it  can  do  no  harm.  Whenever  the  great  Faraday 
was  to  be  shown  an  experiment,  he  used  to  say, '  Now 
tell  me  what  I  am  going  to  see,'  i.e.  what  do  you  pro- 
pose to  establish  ?  If  he  did  not  know  this  he  might 
not  carry  along  with  him  the  exact  materials  relevant 

'  .\nd  so  throughout— one  or  the  other,  but  not  both. 

'  And,  though  in  a  much  less  degree,  the  judge.  It  must  always  be 
remembered  when  the  tribunal  is  a  judge  the  whole  proceedings  are 
conducted  by  trained  lawyers,  accustomed  to  the  same  habits  of  thought, 
speaking  the  same  scientific  langiiage,  knowing  the  rules  and  assump- 
tions by  which  they  are  bound.  Thus  much  time,  explanation,  and 
formality  are  often  saved  which  must  be  expended  on  a  jury. 
76 


The  Trial 

to  the  conclusion,  or,  when  that  e.  d  was  reached  or 

court  his  View  of  the  law.  and  submitting  that  if  he 

to  a  verdict.  The  judge  may  take  the  contrary  view 
and  in  a  clear  case  may  declare  that,  even  if  the  S 

trrurv"thlt'"t^  r^^'^'  '•^  ^•'""^'^  have  to  dSl 
tne  jury  that  the  law  prevented  them  giving   the 
suggested  verdict.     After  such  an  opinionT would 

Srobah  '"^  '°  '°"''""'=  *^«  '=^^'  and^thus  t  mHS 
probably,  expense  ire  saved.  Appeals  from  such  and 
other  decisions  will  be  dealt  with  separately 

After  the  opening  speech,  the  witnesses  on  the 
same  side  are  successively  called.  They  mav  be 
compelled  by  an  easy  process,  if  they^  are\ell 
enough,  to  come,  as  is  only  just  when  their  reason 
able  expenses  are  paid.  In  a  civil  case,  one  of  the 
parties  pays  ;  m  a  criminal  case,  almost  always,  some 
public  fund;  but  in  the  latter,  owing  to  it? greater 
gravity  attendance  as  a  witness  is  'in  the  nature  of  I 
p".!.'^  tf  <^'°'*  ^  ^^"°^'  C--n  Office  Practl^ 
Snt«  ;r  ^f  P^°^P''  °««d  n°t  be  paid  before  the  tria 
S^  buZTT-  ''  /°°  ^'  *°  '"^^1  *'th°»t  them 

w%^aTheo';risibrur"'  ""'^--'^••"^  - 

thJi  !f-  **  ''"^'"ess  of  the  judge  to  satisfy  himself 
that  a  given  person  called  has  sufficient  understanding 

judge,  counsel,  juror,  or  oflScer  of  the  coiiri_=hn„ij     i  conn— 
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to  know  what  he  is  about,'  and  there  is  no  practical 
difficulty  in  ascertaining  this  in  the  case  of  persons 
mentally  affected  or  drunk  at  the  moment  His  duty 
is  the  same  in  the  case  of  children  of  tender  years,  but 
it  is  more  difficult  to  perform.  He  generally  puts  a 
few  questions  to  the  child  directed  to  test  its  intelli- 
gence and  sense  of  duty  to  speak  truth ;'  e.g.  the  follow- 
ing dialogues  have  led  to  the  infant's  admission  as  a 
witness:  'What  becomes  of  a  liar?'  'He  goes  to 
helL'  '  Is  it  a  good  or  a  bad  thing  to  tell  lies  V  'A 
bad  thing.' 

The  universality  of  the  general  principle  of  the 
competency  of  every  human  being  to  testify  in  our 
courts  is  founded  on  a  colossal  philosophic  induction 
that  by  far  the  greatest  part  of  what  falls  from  human 
lips  is  true,'  and  by  a  narrower  one  that  there  are  two 
great  safeguards  for  the  truth,  the  oath  and  cross- 
examination.  It  by  no  means  follows  that  every  one 
who  may  be  competent  to  depose  can  be  compelled 
by  law  to  do  so.  The  sovereign  (even  if  competent) 
certainly  cannot,  nor  can  an  ambassador  or  diplomatic 
agent  who  represents  a  foreign  sovereign  (for  he  could 
not  were  he  in  this  country),  nor  any  of  such  represen- 
tative's suite  (for  they  are  identified  with  him).  Nor, 
of  course,  can  persons  outside  the  jurisdiction  of  the 
courts  of  England,  Scotland,  or  Ireland  be  so  com- 
pelled ;  nor  will  any  person  not  physically  fit  to  attend 
be  compelled  to  do  so. 

Still,  speaking  generally,  there  is  a  process  to 
enforce*    (after    payment    of    reasonable    travelling 

'  Taylor  on  Evidence,  9th  edit.,  sec.  1356. 

'  '  In  practice  it  is  not  unusual  to  receive  tlie  testimony  of  cliildren 
of  eight  or  nine  years  of  age  when  they  appear  to  possess  sufficient 
understanding '  (Ibid.,  sec.  1377). 

*  '  This  principle  has  a  poweiiiil  operation  even  in  the  greatest  liars, 
for  where  they  lie  once  they  speak  truth  a  hundred  times  (Reid  cited 
by  Taylor,  Ibid.,  sec.  50). 

*  By  punishing  disobedience ;  no  tribunal  can  malce  a  man  speak. 
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LrthM  re^ontohi^'"  "'.u"'  P^^e'^ion.  ""less  the 
^bSnTattemn  Jh  'T""  "'*'  ""  ^''"^^  °f  this  facility 
madetotokeT!if  P/°?*'  ^"-^ngements  can  be 
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honour,  liberty,  and  property,  no  one  with  a  ttifling 
exception  (in  criminal  law,  but  without  any  in  civil) 
who  is  a  witness  is  exempt  from  some  such  solemnity, 
tliough  its  form  is  almost,  in  respect  of  the  religious 
elenient  in  it,  a  matter  of  individual  taste.  Everybody 
agrees  that  deliberate  untruthfulness  in  a  witness 
designea  to  defeat  the  ends  of  justice  should  be 
punished  by  law,  and  while  it  is  true  that  such  a 
sanction  can  exist  equally  well  without,  as  it  has  been 
put  by  objectors  to  any  formal  exhortation,  setting  up 
*  two  standards  of  truth,'  still,  if  people  have  two,  the 
law  prefers  the  higher.  The  exception  referred  to  (to 
anticipate  the  sectioi'  on  criminal  law)  is  equally  made 
in  order  to  do  justice,  for,  in  the  case  of  certain  personal 
offences  against  children  of  tender  years,  if  the  offen- 
ders could  not  be  convicted  because  their  victims  did 
not  understand  the  nature  of  an  oath,  in  many  cases 
they  could  not  be  convicted  at  all.  Such  children, 
therefore,  are  heard  unsworn,  provided,  as  in  other 
cases  (p.  77),  the  court  is  satisfied  of  their  intelligence 
and  veracity.  But  no  one  can  be  convicted  without 
material  corroboration  of  such  evidence,  and  such 
witness,  if  perjured,  is  liable  to  punishment 
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19.  EXAMINATION  AND  CROSS- 
EXAMINATION 

It  is  obvious  that  the  witness  must  tell  his  own  story ; 
but  in  order  to  prevent  his  wandering  from  the  point, 
or  being  too  discursive  (as  an  untrained  narrator  is 
very  apt  to  do  or  be),  and,  moreover,  in  order  to  direct 
his  attention  to  points  which  he  might  forget,  or  of 
which  he  might  not  see  the  bearing  on  the  case,  his 
evidence  is  generally  called  forth  by  the  questions  of 
counsel  who  called  him,  and  who  almost  invariably 
80 


Examination 

leading  questions™  hat  is    h^?  "'Z'""^'  "'«'»  "°t  put 
witness's  mouth  on  a„V  mate  L?l^"!  ^r""^'  '"'°  t^e 
«n  easily  tell  from  tYe^o  m  of^''  ^°'  ''"=  '»««^' 
answer  is   <fe„>.^^,  and  «ith  th^f  h      ^^"1'*'°"  ^''a* 
no  concern.     For    instana    thJ    •  .    °"Sht  to  have 
"ot  to  ask.  -Did  you  hear  A   --  "?"="'°e^«f°'-   ought 
for  a  watch?'   for  th7f   „.  "•  V""?"^^  *°  P-'X  B.  iio 
■yes'  (supposing  the^lK"to\  '"^""'  *^^  »"«^er 
dispute) ;  but,  'Did  you  on    *°  ^^  "  .""^terial  one  In 
B.  speaking  together^"  ''".""^  «=«s"on  hear  A.  and 

Then..  Whit  dif Kay  in    eolvr'^'n^j'^  A-  ^^V?' 
price  mentioned  ? '    « j?  j"    hv  i^     °>','^  y""  hear  a 

But,  of  course,  not  evervtriv;=..^-"'^.°"''  and  so  on 
thusguardediy,°is!K^tP?'n^«t^ 

■  Where  do  you  live  ? '  ^mt'u  ^^^ ''  ?'°"''  "a"'*  ? ' 
where  it  may  be  safely  a^s„mpA^K"i'^"*^*°  A.  B.  ?' 

that  the  answer  to  My  ofSoui,^."*  "°*  otherwise) 
the  issue.  If,  for  instance  if  f=  9"^'*'°"^  """ot  affect 
that  the  witn;ss  dM  then^^j  |  "tHTU''  ^^'^ '  "^^ 

knows  from  the  pa^^  in  his  hrnH^'^'i  '^'  ''^•"■"^ 
witness  will  ;^^^iir^a,^".*'^.h^^^  what  answer  the 

her.'-ore,  expect  to  get  an"  uH"''^'""'  ^'"^  """«'' 
form  of  his  question  ;1.ut  thS  1. 1 T'"^"  ''^  *"« 
and  often  experience  showlthat  ;/  ?''.u  PP^^^lity 
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the  deponent.    Or.  in  the  interval  be^veen  makmg  the 
Sate-Tnt  and  going  into  ^^e  bo-  ^^lat^^^^^^^^^^^ 

AridvanUgroTtt  plfc%unc^^^^^^^^^^^ 

KThTnovel^yKhe^L*:  inSurt  tends  to  perturb 
a'^Se^^Sus  wS«s;  but  this  state  of  mind  a  prudent 
counsel  can  do  something  to  allay. 
After  examination  comes — 


20.  CROSS-EXAMINATION 

witness  «!  band  wrth  a  view  w  J'^^ff^^^i  colour 

''  ""h^S'onh^S  from  that  which  is  sought  to 
K*''«t^ft°s  Ky  possible  to  over-rate  the  tm- 
^JL  It  this  testing^nstrument  'It  is  not  easy 
portance  oJ  tms  wsiing  impose  on  a 

^'  ^  ^S^tri^'otelV'a^rth^fabrTcaU^^  of 
^".""IJ^vh^  it  cannot  embrace  all  the  circum- 
Ittt'toS^-s^examinationmaybeextended' 

„„.ly  by  WdavU  (^..  on  ^tten  oath,  so  t^  »y%  »„«„„p^^^,  i„ 
preliminaty  .P^oc«^  out  of  "un    »  .^r^^  ^^^^^  „  „, 

court).    111.5  «.  If  *."P'' '  th^  «ca«oi»lly  leak  out.  even  in  » 
a  cynical    udge :     Tte  '"'f  Z^c^B^xamiiation.     So  Lord  Bo«n 

affiaavit,'  >•'^7^"«J'S  rilnM"    '  I't""*  about  as  hopelessly.' >» 
says  of  the  old  Court  of  Chancery,     1'  '^    ^„^  ^  „f  th,  ^  fo, 

ciTasystem,  p.  CQ"' 
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(Taylor,   Evidence,    sec.    ujSI     H*.   /-if.,    u 

walking  in  Paul's  another  JnL?"^*''  *"'  "*'"«•  '"'l 
and  called  S  by  his  t,Le  „f^"J^  'r*  "^'""'^  •"'" 
ways  he  looked  back '  ""*'  *''""=''*   ^'^'K*"- 

St  to  th;  i.      particular  sub  ect  is  immediately 
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not  to  be  believed  on  oath,  for  that  goes  to  everything 

he  has  sworn.  ,  ,  . . 

The  principles  underlying  these  regulations  are 
admirably  put  by  the  authority  so  often  cited.      The 
rule  [of  not  contradicting]  is  founded  on  two  reasons, 
first,  that  a  witness  cannot  be  expected  to  come  pre- 
;„;d  to  defend,  by  independent  Proof; -»  *«  ^^^^J""^ 
of  his  life ;  and  next,  that  to  admit  contradictory 
evidence  on  such  points  would  of  necessity  lead  to 
inextricable  confusion  by  raising  ^n  almost  endless 
senses  of  collateral  issues.     T'ae  rejection  of  the  con- 
tradictory testimony  may,  indeed,  sometimes  exclude 
the  K  6ut  this  evil,  acknowledge  though  tt  be  ts  as 
nothing  compared  with  the  inconveniences  that  must  arise 
wTlZiary  rule  to  prevail'  (Taylor,  sec.  1439 
-another  instance  of  the  law  recognising  a  balance  of 
advantages     Again, '  no  doubt,  cases  may  anse  where 
SeTadle    in  tie  exercise  of  his  discretion,  would 
propLl/ interpose  to  protect  the  witness  from  un- 
necessary  and  unbecoming  annoyance.    For  .nstance 
all  inquiries  into  discreditable  transactions  of  a  remote 
date  might,  in  general,  be  rightly  suppressed  for  the 
rntereTts  of  justice  can  seldom  require  that  the  errors 
of  a  man's  life,  long  since  repented  of,  and  forgiven 
by  dircommunity,  should  be  recalled  to  remembranc 
afthe  pleasure  of  any  future  litigant.'    So  questu^ns 
resoectine  alleged   improprieties  of  conduct,  which 
fSh  nl  reaf  ground  for  assuming  that  a  witness 
who  could  be  guilty  of  them  would  not  be  a  man  of 

^^''t^'Zt^:Z^^^^'^^^^^^^  t,e  extended 
to  cases  where  the  inquiry  relates  to  transactions 
comparatively  recent,  bearing  directly  upon  the  mora 
pZciples  of  the  witness  and  his  present  chararter  fo 
veracity.  In  such  cases  as  these,  a  person  ought  not 
to  be  privileged  from  answering,  notwithstanding  the 
«  may  disgrace  him.  It  has  indeed  been  termed 
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L^^}"  alternative  to  compel  a  witness,  either  to 
commit  perjury  or  to  destroy  his  own  reputation  but 
ftetr^iW  ''  l°bviously  most  fmportanithat 
the  jury  shou  d  have  the  means  of  ascertaining  the 

th^^ng  hke  a  correct  estimate  of  the  value  of  his 
ewdence     Moreover,  it  seems  absurd  to  place  the 

^t^  tt  T,fh  .°^•  r^'^""'^  "•*"««  '■"  competiton 
^.^.■/■T  "^'^"*'^^  '"terests  of  the  parties  in  the 

tions  the  followmg  mstarice  in  Irrhnd.  A  witness 
professed  to  be  unable  to  speak  Engl.sh.  and  gave  his 
evidence  m  Irish  through  an  interpreter-' nl  IS 
advantage  to  a  dishonest  witness.'  In  cross-examtaa 
t.on  he  was  pressed  as  to  his  knowledge  oflnTsh 
TlSjif  ->^«*er  he  had  nit  [ust  "blfore 
spoken  English  to  persons  then  in  court  He  denied 
ttis  and  seven  judges  held  that  these  two  persons 
SCd!^  *°'°"'"''  him.  while  three  CugSt 

nm^JJl  *f !.  u^  ^°'"^  questions  which  may  be 
properly  asked,  but  yet  need  not  be  answered     The 

Sn^\:"'  "°*^°""''  *°  '"="«»°-t«  myself/  for 

tZl.  .^  ^^^  ^f^  '°"  *^  Po'l'y  of  encouraging 
pei^ons  to  come  forward  with  evidence  in  cou^  of 
justice  by  protecting  them  as  far  as  possiWe  from 

S'%v'"''^'^.^"°y^'>'=«  '°  conse?ueS  of  s™ 
domg  (Phipson.»  Evidence,  ch.  xvii.).  That  is  the 
o^V/l^^'l^  T  ^^P°^^  himself,  or  herself,  or  his'w  fe 
fnrf^v  ^"f^^''  *°  '^"y  ^"""'"al  chaise.  penaltjTo; 
matriXolrP''^.''^  ^\°'  ^''  ^"^-^'•'  Sve 

"St?trthrap;^e^^^:_^^^^^^^^^^^^^^ 
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which  the  court  must  judgc-of  these  special  con- 
Iwuences,  and  not  of  others,  e-g.  the  admission  of  a 
debt  And  answers  even  incriminating  are  now 
f^metimes  compellable,  notably,  as  to  offences  in 
bankruptcy.  soiAe  forms  of  larceny  and  fraud  and 
litel  ViAject  to  the  sensible  compromise  just  referred 
tot  Jm  to  the  criminal  charge  being  tried,  when 
the  accused  gives  evidence.  _ 

Public  pSlicy  also  exempts,  on  obvious  grounds, 
such  witnes^s  is  the  following  (at  their  option)  from 
answering  questions  relating  to  their  official  duties: 
SeTs  and  other  officers  of  State,  heads  of  Govern- 
ment departments,  prosecutors  for  the  inland  revenue 
("s  to  their  informants),  judges,  jurors,  counsel  and 
Sicitors  (as  to  confidential  communications  with  a 
kS  object  from  clients),  husband  and  wife  (as  to 
Smmuniiations  inter  se  during    marriage)    and  m 
^m^Xr cases.     It  iseasyto  see  that,  in  the  ormer 
of  these  cases,  answers  might  be  prejudicial  to  the 
JubUc  se^ice.'and  in  some  of  the  latter  to  domestic 
~ace     The  individual  party  who  seeks  the  aid  of 
rtTpanswer  which  is  not  forthcoming,  no  doubt,  may 
Sffer ;  bu    here  again,  on  a  balance  of  the  genera 
disadvantages  against  the  particular  advantage  the 
faw  d^S  on  suppression.     Practically,  in  all  these 
caTerSe  persons  c^led  decide  for  themselves  unless 
ttTe  fnterest  of  some  third  person,  such  as  a  client  .s 
involved,  in  which  case  his  consent  must  be  obtained, 
Lnd  if  they  waive  their  privilege  no  one  will  assert  t 
In  effect,  kll  the  matters  suppressed  are,  and  ought  to 
be  secrets,  and  only  the  custodians  as  the  owners  of 
£m   have  any  right  to  say  whether  or  when  tliey 
3be  divulied     It  is  perhaps  worth  mentioning 
?Ea    a  cross-elaminer  ought  to  put  to  the  witnes 
amr  matter  (such  as  a  letter,  an  mterview,  or  what 
!St^   erf  which  he  has  cognisance,  and  of  which  he 
(£  cross^xaminer)  propo^ses  to  call  evidence  later; 
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for  it  is  only  fair  that  the  witness  should  have  an 
opportunity  of  explaining  or  contradicting,  and  nor- 
mally he  is  only  in  the  box  once.  In  short,  one  party 
has  no  right  suddenly  to  '  spring '  something  on  the 
other  when  he  has  had  and  omitted  the  opportunity 
of  getting  an  explanation. 

The  elaborate  rules  (to  which  there  is  not  space  for 
further  reference  in  detail)  for  cross-examination 
show  that  it  has  always  been  considered  of  momen- 
tous importance.  As  an  art,  it  depends  entirely  on 
the  supply  of  materials.  In  the  absence  of  informa- 
tion about  a  witness,  it  may  be  absolutely  impossible 
to  shake  him  in  the  slightest  degree ;  with  plenty,  it 
may  be  quite  easy.  Still,  when  there  is  nothing  con- 
spicuous to  seize  on,  art  will  be  displayed  in  watching 
the  witness  alertly,  in  fastening  on  the  smallest  dis- 
crepancy,' and  in  developing  the  dialogue  '  in  a  direc- 
tion where  and  towards  topics  on  which,  it  is  hoped, 
he  may  throw  light.  The  last  few  sentences  are 
illustrated  by  the  following  story  from  Mrs.  Hender- 
son's '  Recollections  of  John  Adolphus,'  her  father, 

'  Serjeant  Ballantine  once  'smashed*  a  will,  as  to  the  signature  of 
which  there  was  great  suspicion,  but  absolutely  no  evidence  to  justify 
it  The  cross-examiner  had  the  second  attesting  witness  out  of  court 
while  he  examined  the  first,  and,  by  eliciting  a  large  number  of  dis- 
crepancies in  small  details  between  the  two  versions,  discredited  both 
of  them. 

'  As  ^ood  an  instance  as  any  of  '  leading  on '  is  supplied  by  a  cross- 
examination  of  Lord  Chancellor  Halsbury's  when  at  the  bar,  A  witness 
swore  positively  that  a  well-known  person,  X.,  had  sought  to  bribe  him 
during  an  election  to  vote  for  a  candidate.  Counsel  ascertained  that 
this  person  would  deny  this  on  oath.  He  then  asked  the  witness  a  series 
of  questions  to  show  that  he  had  not  mistaken  the  man,  thus :  '  Perhaps 
you  only  saw  him  side  face?'  'No,  I  saw  him  full  face.'  'Was  it 
similarity  in  his  clothes,  or  something  of  that  sort,  made  you  think  it 
was  Mr.  X.  ? '  '  Not  at  all.'  '  You  are  sure  it  was  Mr.  X.  ! '  '  Quite.' 
In  due  course  Mr.  X.  showed  conclusively  that  he  was  miles  away  from 
the  place  at  the  alleged  time.  If  counsel  had  not  first  pinned  him  to  a 
particular  man  beyond  chance  of  revocation,  he  would  probably  have 
said,  when  Mr.  X.  appeared,  '  This  is  not  the  man  ;  I  have  mistaken 
his  name,'  and  his  be,  as  it  undoubtedly  was,  would  not  have  been 
detected. 
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an  eminent  barrister  (p.  1 56).  '  Two  Lascars  were  on 
their  trial  for  the  murder  of  the  captain  of  a  ship,  the 
evidence  of  the  mate  seemed  quite  conclusive.  In 
the  course  of  it  he  said,  however,  that  at  the  time  of 
the  murder  there  was  great  confusion,  as  the  ship  was 
in  much  peril,  and  requiring  all  the  attention  of  the 
sailors  to  prevent  her  striking  on  a  rock.  My  father, 
who  defended  the  prisoners,  asked  so  many  questions 
as  to  the  exact  number  of  the  crew,  and  where  each 
man  was,  and  what  he  was  engaged  in  during  the 
perilous  time,  that  at  last  the  judge  whispered,  '  I 
suppose,  Mr.  Adolphus,  the  questions  are  to  the  pur- 
pose ?  I  own  I  do  not  see  it,'  thinking,  doubtless, 
the  time  of  the  court  was  being  wasted.  After  a  few 
more  questions  as  to  the  special  duty  each  man  was 
performing,  the  witness  had  accounted  for  every  man 
on  board,  the  captain  being  below,  and  the  two 
prisoners  murdering  him.  My  father  fixed  his  eye 
steadily  on  the  witness,  and  said  in  a  searching  and 
loud  tone,  'Then,  who  was  at  the  helm?'  The 
wretched  mate  dropped  down  in  a  fit,  and  soon  after 
confessed  he  was  himself  the  murderer.  In  his  false 
evidence  he  had  given  to  each  his  position,  and  for- 
gotten the  most  material,  or  rather  left  none  to  fill  it. 
Nothing  but  a  perfect  knowledge  of  the  requirements 
of  a  vessel  in  this  dangerous  position  could  have 
buvred  these  unfortunate  men.'  (But  this  praise  de- 
tracts from  the  advocate's  skill ;  it  would  have  been 
a  far  finer  fetch  of  art  to  take  this  line,  without  special 
knowledge,  if  the  witness  was  suspected.) 

The  best  illustration,  however,  known  to  the 
writer,  of  cross-examination  in  the  English  language 
is  in  fiction,  viz.  in  the  Tale  of  Two  Cities,  ch.  iii. ; 
the  slight  touch  of  parody  serves  as  a  hint  that  cross- 
examination  may  be  carried  to  excess.  The  informer, 
Barsad,  is  w.'  ness  against  a  prisoner  charged  with 
treason.  '  Had  he  ever  been  a  spy  himself?  Na ;  he 
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base    insinuation.    What  did    he    hVe 
property.    Where  was  his   property? 


scorned  the 

upon?     His 

He  didn't  predsefy  remember' where  it 'was!' "  What 

Jiented   it  ?    Yes,  he  had.     From  whom  ?    Distant 

nr'i'nT  Z^'^,'^'''""''  R^*«^-  Ever  been  fn 
prijon  ?  Certainly  not  Never  in  a  debtor's  prison  ? 
Come,  once  again.  Never?  Yes.  How  many  toes 
Two  or  three  times.  Not  five  or  six  ?  Perhaps  Of 
what  profession?  Gentleman.  Ever  been  kicked 
Might  have  been.  Frequently?  No.  Ever  kicked 
do«mstair.?  Decidedly  not ;  once  received  a  kick 
on  the  top  of  a  staircase,  and  fell  downstairs  of  his 
own  accord  Kicked,  on  that  occasion,  for  cheating 
fn\n  •  .  ^Something  to  that  effect  wa^  said  bythl 
intoxicated  liar  who  committed  the  as.c,-.:it    but  it 

hvni  T  ^  ""^^^^^  ^'  P'^y  '  Never.  EverZ^ 
by  play  ?  No  more  than  other  gentlemen  do  Ever 
teow  money  of  the  prisoner?  !^es.  Ever  p^y  him 
No  Was  not  this  intimacy  with  the  prisoner  in 
reality  a  very  slight  one,  forced  upon  the  prisoner  n 
coaches,  inns,  and  packets?  No.  Sure  he  saw  the 
Pfjfon^wth  these  lists?    Certain.     Knew  no  more 

San',  "f  '^^\  "^''"'^  P-"-d  ti:mZZu. 
lor  instan.    ?    No.     Expect  to  get  anvthine-  bv  thu 

Perhaps  a  word  may  be  devoted  to  the  abuse  of 
cross-examination.  If  the  preceding  pages  are  clear 
dCl!:f\'"'r.''"  ^'^^^'^  that  the?e^is  ?,o  more 
?S  of  ?r  '^T  '^^'  °^  «?ss-examining,  chiefly  by 
r^k"^*^  Judgment  required  in  knowing  what  „  J/ 
to  ask.  It  must  be  admitted  that  the  practice  is 
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abused,  but  the  wonder  is  that  it  is  so  little  abused. 
In  the  first  place,  there  is  a  natural  anxiety  on  the 
part  of  the  advocate » to  do  his  very  best  for  his  client, 
and  if  he  has  no  reason  to  doubt  the  accuracy  of  the 
information  supplied  to  him,  he  tends  to  get  all  the 
advantage  he  Zn  from  it,  to  discredit  the  witness 
That  information  is  often  full  of  mere  suspicions  ajid 
hearsay  (collected  by  the  zeal  of  the  compiler,  m  his 
turn,  for  the  client);  but  in  using  such  hinte  the  cross- 
examiner  may  fairly  assume  that  the  character  opposed 
to  him.  if  the  expression  may  be  used,  is  no'  P^nect, 
and.  if  he  thinks  it  worth  while,  he  is  entitled  to  use 
all  his  material.     Indeed,  sometimes  he  is  bound  to 
do  so,  as  in  the  case  of  previous  misconduct,  or  con- 
victions bearing  directly  upon  the  issue-occasions 
among  the  most  painful  he  has  to  face.    Another 
source  of  anxiety  to  the  cross-examiner  is  the  dis- 
paragement of,  or  the  attack  on,  a  third  person,  who 
cannot  be  represented  in  court.  Such  a  course  may  be 
absolutely  imperative,  owing  to  the  witness  s  connection 
with  a  notorious  wrong-doer,  but  references  of  that 
sort  should  be  limited  to  the  condemnation  of  some 
recognised  authority  (e.^.  a  court,  a  club  or  society  of 
repute,  etc.).      The  temptation  to  create  prejudice 
against  the  witness  by  the  introduction  of  such  topics 
M  his  religiousand  political  opinions,  or  his  patriotism 
in  a  time  of  popular  fervour  ibi  or  agamst  a  war 
when  such  are  irrelevant,  as  they  generally  are  ought 
to  be  sternly  resi-oted,  and  anything  tendmg  to  such 
impertinence  ought  to  be  vigilantly  suppressed  by  the 
judge.    And,  indeed,  that  intervention  is,  as  we  have 
seen,  one  of  the  checks  on  our  system  of  confutat  on , 
the  other,  and  perhaps  the  more  potent,  is  the  certainty 
that  any  abuse  of  the  right,  causing  unnecessary  pain 
by  suggestion  of  degrading  charges  which  cannot  be 

>  See  an  amusing  article  on  •  CtosMxamination.' by  Lord  Bram- 
well,  in  mtuttmth  Century  Magatim,  for  February,  lby2. 
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sustained,  or  otherwise,  will  recoil  on  the  trespassing 
PiTty—if  there  is  a  jury,  probably  with  a  decisive  torce. 
And,  herein,  in  practice  lies  the  great  safeguard  of 
cross-examination.  At  any  rate,  in  fact,  we  avoid  the 
absolute  licence'  which,  it  seems,  is  legally  admissible 
in  a  French  trial,  owing  to  the  absence  of  a  distinct 
law  of  evidence  The  underlying  theory,  there  may 
be  more  logical  but  it  is  certainly  less  practical.  It  is 
that  the  tribunal  should  know  whatever  facts  exist— 
Uie  more  truth  they  have,  the  more  they  are  likely  to 
hnd.  If  there  IS  anything  anywhere  in  any  one's  life 
that  he  or  she  is  ashamed  of,  that  is  his  or  her  affair 
lor  which  justice  cannot  be  stinted.  Let  the  wrone- 
doer  beware-there  is  an  extra  chance  that  the  wrong 
may  come  out ;  if  appearances  only  are  against  them, 
let  them  have  full  opportunity  of  explanation.  Such 
a  train  of  reasoning  would  be  sound,  if  any  man  were 
all  mind,  but  tribunals  composed  of  human  beings 
have  prejudices,  traditions,  emotions,  and  creeds  whidi 
are  irrational,  and  it  is  right  that  these  should  not  be 
wantonly  stirred.  Perhaps  the  truth  is  that  our 
limitations  on  the  interrogations  of  witnesses  are  too 

!!!.Tk?"'Iu*1  ^'■^""=''  *°°  '■««^-  I"  both  systems, 
probably,  the  humanness  of  the  triers  reacts  against 
any  gross  tnisapplication  of  the  process  in  favour  of 
the  victim  ; «  as  a  judge  wittily  put  it,  the  art  of  cross- 
examination  IS  not  to  examine  '  crossly.' 

it  thn^bb^^"^^'  "'"'  ^'""^  "^^  ^""''™  *"°«»«i  counsel  do 

n.vlr'fi  5°*'^''°.^ '?'%  ^''''™  •  ■  •  ">«'  a  i"for  had  said  he  would 
never  find  agamst  the  Ckimant  because  Bovill  [the  iudee]  and  I  fthe 

l\7;t  7~;i.- °J««  Je.ll^r™'^  LordChief  Justice,. .  Life, 
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21.  RE-EXAMINATION 

The  witness  now  reverts  to  his  own  side,  and  it  is 
only  fair  that  he  should  have  an  opportunity  of  putting 
in  the  most  favourable  light  for  the  side  which  called 
him  (or  for  himselO  matters  which  are  thought  to 
have  told  against  it  or  him.  The  object  of  re-examina- 
tion is  to  set  up  what  has  been  knocked  down,  and  it 
is  therefore  confined  to  what  tends  thereto.  No  new 
subject  may  be  introduced.  Occasionally  this  ex- 
amination is  as  effective  as  that  to  which  it  is  the  foil, 
as  when  the  cross-examiner,  acting  on  wrong  or  in- 
sufficient information,  elicited  that  the  witness  had 
been  in  the  company  of  a  lady  (in  circumstances  from 
which  possibly  a  jury  might  draw  unfavourable  in- 
ferences), but  carried  the  inquiry  no  further,  thf  re- 
examiner  simply  asked  who  the  lady  was,  and  the 
answer  being  'my  wife,'  the  opponent's  case  was 
considerably  damaged  by  what  may  have  been  an 
innocent  mistake. 

Witnesses  are  called  in  succession  for  the  same 
side.  A  French  practice,  that  of  confronting  witnesses 
who  give  a  different  version  of  the  same  event,  is 
occasionally  seen  in  the  County  Courts,*  when,  the  issue 
being  simple  and  the  stake  trivial,  it  is  sometimes 
rapidly  efficacious,  but  naturally  leads  to  undignified 
retorts  and  outbursts  of  temper."  It  is  of  little  use  in 
a  case  where  the  least  unravelling  is  necessary,  though 

'  Mr.  Taylor  laments  Us  disappearance  from  the  High  Court 
(sec.  1478).  He  mentions  an  Irish  case  in  1743,  where  the  court 
ordered  the  confrontation  of  two  witnesses  who  were  examined  alter- 
nately, and  where  at  one  moment  four  witnesses  were  in  the  box 
together  {Annts/ey  v.  Lord  AHgUsta,  17  Howell's  State  Trials,  1351 

a  1 1350). 

"  The  Paris  Figaro  of  Augtist  24,  1904,  contains  an  account  of  a 
•  tumultueuse  confrontation,'  which  ultimately  had  to  be  stopped,  owbg 
to  the  extreme  violence  of  one  of  the  parties. 
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in  rare  circumstances,  under  the  spell  of  a  dramatic 
moment  which  it  might  create,  it  might  extort  an 
admission  or  a  confession. 


22.  'NO  CASE' 

The  one  side  having  produced  its  evidence,  oral  or 
documentary,  has  stated  its  grievance,  and  its  case  is 
closed.  The  court  may  now  take  the  opportunity  of 
deciding  that  there  is  nothing  to  go  to  the  jury  (if 
there  be  a  jury),  i.e.  that  there  is  absolutely  no  evidence' 
on  which  they  can  find  for  the  view  just  presented  to 
them;  if  there  be  any  at  all— 'a  scintilla,"  a  judge 
once  said— it  must  be  left  to  them,  at  any  rate 
nominally.  Or  if  the  question  emerging  is  purely  one 
of  law,  and  the  court  has  a  distinct  opinion  against 
the  contention  made,  in  both  these  events  it  officially 
declares  that  there  is  no  case,  without  calling  on  the 
other  side,  in  whose  favour  the  cause  thus  ends. 

23.  THE  DEFENCE 

But  judge  or  jury  may,  and  commonly  do,  wish  to 
hear  the  evidence  and  arguments  for  the  other  side 
Accordingly,  that  side  begins  by  a  speech,  the  object 
of  which  IS  not  only  to  pick  holes  in  the  case  as  now 
put  forward  by  the  opponents,  but,  if  it  is  expedient 
to  do  more  than  expose  his  weakness,  to  carry  the 
war  into  the  enemy's  camp  by  showing  the  strength 

ro«'&v  *'  "''°°  "*  '^  ""*  *"'"  °'  ^°°^*'  ""*  **  ™°^"  *"''  '° 

'  Mr.  Justice  Erskine  (in  Davidson  t.  Slanln,  1841,  2  M  &  G 

7J7) :  but  now  this  is  too  Utile  ;  unless  there  is  enough  on  which  ■  theil 

mgkt  reasonably  and  properly'  so  find,  the  judge  ought  to  withdraw  it 

IMh„,ac    JiaUwa;yCompany^.S^,cry.  1878.  Ibid.,  U94,  ,S?^d 
see  Guy.  Mtlrpfdian  Haifimy  Company,  187^  L.K.  8  Q  BT77) 
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of  the  facts  itself  will  positively  set  up.  The  pro- 
cedure is  then  exactly  the  same  as  that  of  the  other 
side,  already  touched  upon,  till  after  evidence  (if  any) 
called,  another  speech  is  permitted  to  the  side  now 
'in'  on  tiie  whole  case,  as  now  presented  by  both 
litigants.  Finally,  vie  beginning  side  is  now  allowed 
a  second  speech,  to  reply  on  the  defence  which  has 
been  made  to  its  attack.  '  The  last  word '  is,  perhaps, 
a  tactical  advantage.  It  is  necessarily  given  to  that 
side,  because,  till  the  opponent  is  finished,  it  cannot 
know  the  fulness  of  his  reply.  And  so,  when  no 
evidence  of  any  kind  is  called  for  the  defence,  the 
beginner  must  make  his  second  speech  at  the  close  of 
his  own  case  (if  a*  aU)-  Here  the  defender  relies 
entirely  on  the  weakness  of  the  case  he  has  to  meet, 
and,  accordingly,  it  is  to  that  case  only  its  advocate 
need  address  himself. 


24.  THE  SUMMING-UP  OR  DIRECTION  TO 
THE  JURY 

The  judge  then  sums  up.  His  address,  which  is 
actually  Sie  last  word  before  the  jury  deliberates, 
often  (it  is  generally  believed)  turns  the  scale.  Is  it, 
then,  fair  that  it  should  affect  the  result? 

Theoretically,  nothing  could  be  more  scientific 
than  that  the  trained  thinker,  who  has  a  general 
control  over  the  proceedings  of  the  court,  should,  in  an 
equidly  general  way,  guide  and  direct  the  counsels  of 
one  constituent  of  it.  No  one  will  suggest  that  he 
should  compel  them.  'In  many  cases  a  reasonable 
person  who  has  heard  the  whole  of  the  case  can  come 
to  but  one  conclusion,  and  in  those,  whether  the  judge 
sums  up  or  not,  the  jury  would  come  to  that  con- 
clusion. But  in  many  others,  the  proceedings  leave 
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a  genuine  doubt  as  to  what  actually  took  place  on  a 
given  occasion  or  occasions.  It  is  the  special  business 
of  the  jury  to  solve  that  douu. ;  it  is  not  the  function 
of  the  judge.  Yet  suppose  he  has  no  doubt,  or,  at 
any  rate,  has  formed  a  strong  impression  on  which 
side  the  truth  lies,  is  he  to  sit  by,  and  possibly  to  see 
•njustice  done  (as  he  believes),  for  want  of  a  word  from 
him  ?  And  if  he  cannot  be  certain  in  his  own  mind 
that  the  jury  will  not  find  the  facts  correctly,  he  must 
be  still  less  certain  that  they  will  apply  the  law  as  he 
has  explained  it  to  them,  correctly  to  the  facts  they 
do  find,  where  their  verdict  must  include  determina- 
tions both  of  law  and  fact,'  though  in  its  form  it  is 
simply  a  declaration  '  for '  one  side  or  the  other.  And 
yet  the  mere  existence  of  a  doubt  on  their  part  shows 
that  doubt  is  possible,  and  that  for  that  very  reason 
their  especial  function  begins.  The  dilemma  seems 
tobe— if  it  IS  a  clear  case,  free  from  doubt,  the  j'uiy 
will  agree  with  the  judge  and  a  summing-up  is  useless ; 
"">ey  disagree  with  him,  it  is  clear  they  doubted 
where  he  did  not,  and  therefore  a  summing-up  invades 
their  province. 

The  view  of  the  law  itself  on  this  subject  has  not 
always  been  the  same ;  the  doctrine  that  a  judge 
should  sura  up  the  whole  case  generally  seems  to  be 
comparatively  modem.  In  1745  a  great  judge,  Lord 
Chief  Justice  Willes,  distinctly  said,  '  In  answer  to 
the  objection  that '  a  certain  plea  '  is  leaving  the  law 
to  the  jury,  it  must  be  left  to  them  in  a  variety 
of  instances    where    the    issue   is    complicated,    as 

I  '/^'  '''«"^'°?  'o  'he  variations  of  a  number  of  facts,  the  law  of 
contnbntory  negligence'  (i.e.  who  of  two  contributories  is  Uable  for 
the  resnlt)  vanes  extremely.  Yet  the  jury  may  simply  find  for  one  side 
or  the  other  j  they  need  not  declare  that  there  was,  or  was  not,  con- 
tnbutory  neghgence,  or  from  what  facts  they  draw  their  conclusion.  A 
judge  might  think  their  inference  from  the  facts  right,  and  their  applica- 
tion of  the  law  wrong  i  or  he  might  disagree  with  their  view  of  the 
mrw:tl        ^*'  "  °°   *"  ""'  ""*'  ^'^  «ppUed  the  law 
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' burglariously,' ' feloniously,'  'treasonably.'  'Was  it  a 
devise  or  not  ? '  '  Was  it  a  demise  or  not  ? '  But  the 
judge  presides  at  the  trial  for  the  very  purpose  of 
explaining  the  law  to  the  jury,  and  not  to  sum  up 
ihe  evidtnce  to  them!  * 

Compare  hat  with  another  case  in  1841.  Mr. 
Justice  Bosa.  \et*  said,  'Is  a  judge  merely  to  read 
over  his  notes  without  saying  In  what  manner  the 
case  strikes  him  ? '  To  which  counsel  replied,  '  It  is 
not  the  duty  of  a  judge  to  state  what  Is  the  balance 
of  evidence.'  And  the  judgments  show  what  the 
court  thought  in  this  matter.  Chief  Justice  Tindal 
says, '  The  whole  objection  amounts  to  this,  that  the 
opinion  of  the  judge  was  delivered  in  favour  of  the 
defendant.  I  think  it  is  no  objection  that  a  judge 
lets  the  jury  know  the  impression  which  the  evidence 
has  made  on  his  ow.-i  mind.  At  all  events,  the  party 
objecting  to  such  a  course  should  show  that  the  Im- 
pression entertained  by  the  judge  was  not  justified  by 
the  evidence.'  '  A  judge,'  said  Mr.  Justice  Bosanquet, 
'  has  a  right  to  state  what  Impression  the  evidence  has 
produced  on  his  mind.'  'The  learned  judge,'  says 
Mr.  Justice  Coltman,  'seems  to  have  made  stronij 
observations,  but  not  stronger  than  he  was  justified  in 
making.  A  large  mass  of  evidence  had  been  given, 
which,  though  of  little  weight  in  Itself,  was  of  such  a 
nature  as  might  mislead  a  jury' — a  hint  as  to  one 
specific  duty  of  a  judge  to  a  jury. 

The  danger,  of  course,  Is  that  a  jury  should 
become  a  mere  instrument  to  register  the  decrees  o' 
the  judge.  And  this  danger  arises  from  the  position 
of  the  judge.  His  opinion  would  naturally  and  rightly 
prevail,  endorsed  after  discussion  by  the  jurors,  even 
If  It  only  came  before  them  like  any  other  view  pre- 
sented to  them,  but  It  does  not.    It  comes  before  them 

»  Winmwrt  v.  GrMiiaiti,  Will  a,  583. 
■  Dmndsm  v.  Stanley,  2  M.  &  G.  727. 
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with  peculiar  force.   However  intelligent  a  man  is  ifh,. 

lTb^:iw'°lZ''  ^>'  -J^-     Sulh  cotidirltS 
nave  oeen  felt  so  strongly  in  France,*  and  in  some  of 


.     '  ChiefliuUee  Erie  told  the  followins  itorv  in  iXc  •    •  i 

tctually  preihed  from  "tuT    H.  i^  *'!^;'  "v*"*"  '"'  ""id  not 
«e  the  iift  of  thLTfo?  thouah  r  ;^.?""1j*"  ''*  »'•<'•     '  <•"  nc. 

!^,  rib.  h«i  b.«.1,iol°.'i;t"t;htThrli"5:  rf  'y.r^~'*  •«" 


inference..  T  .^  m^e  of  .fiin^  ^T  "?'"  "•  "^«*  '!>«!'  own 
the  United  Su^^Ts  wellLSSS  •^'■V'''','*^.  ^''bidden  in  wmeof 
the  practice  of  «kin7alS.^'^fh,i.°  ^"?^^^!  ^^  ^  recogni«d  by 

««a„n«.«p  in  civil  c^eJ^  .he«  .r2"no  ju^rl^  (««"%"?'  *''  ""' 
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the  United  States,  that  the  summing-up  has  been 
abolished  in  criminal  courts. 

'  En  France,'  says  the  Comte  de  FranqueviUe  (Le 
Syst^me  Judiciaire  de  la  Grande  Bret^e,  c.  27.  7), 
'oti  le  r6sum6  des  presidents  d'assises  n'^tait  souvent 
qu'un  nouveau  r^quisitoire  (accusation)  k  peme  moms 
violent  que  celui  du  ministfere  public  (the  prosecutor), 
on  a  voulu  couper  le  mal  dans  la  racine  et  1  on  est  alle 
iusqu'i  supprimer  entiferement  cette  formality:  Ion 
est  ainsi  tombd  de  Charybde  en  Scylla  et  le  remede 
est  plus  fdcheux  peut-6tre  que  le  mal  Im-meme.  it 
must  be  remembered,  this  is  said  of  criminal  pro- 
cedure. The  next  sentences  are  worth  quoting,  tn 
Angleterre  les  r^sumfe  (summings-up)  sont  d  admir- 
ables  modMes  d'impartialit^,  de  raison  et  de  bon  sens ; 
non  pas  que  le  juge  se  dispense  toujours  de  laisser 
percer  ou  m6me  d'indiquer  formellement  son  avis, 
lorsque  cela  lui  semble  nteessaire ;  mais  parce  que 
son  attitude,  pendant  les  dibats  et  le  soin  qu  il  a  tou- 
jours pris  de  tenir  la  balance  igale  entre  1  accusation 
et  la  difehJe  ne  permettent  pas  de  mettre  en  doute 
son  impartiality  absolue.  Dans  ce  t6s\im6  mfime,  on 
le  voit  toujours  jaloux  de  signaler  ce  qui  peut  etre 
favorable  k  la  defense  et  d'indiquer  les  points  faibles 
de  I'accusation.' 

The  principles  here  enunciated  may  be  accepted 
as  the  ideal  of  any  summing-up.  M.  de  Franquevilk 
mentions  a  case  where  a  jury  said  they  could  not  (and 
did  not)  agree  because  they  did  not  know  the  judges 

"^"itTs  no  doubt,  idle  to  expect  a  man  who  has  made 
up  his  mind,  to  be  impartial-and  that  conviction 
should  sometimes  force  itself  on  the  judges  mind  is 
inevitable— but  at  least  he  can  be  judicial.  Here, 
perhaps,  is  a  solution  of  the  difficulty.  The  more 
convinced  he  is  that  one  side  is  in  the  right  the  more 
he  should  attend  to  the  contentions  of  the  other  side. 
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The  great  influence  of  the  judge  is  alwav,  rt,^«  =    » 

mat  in  a  real  sense  that  issue  is  for  them  >X  wlJv. 

S.iS^eS'oS^eiSe^^Se^^S^f^^ 
^e  individual  weighS^[n"eth  ^  not"ttr"|ht 
st^eoftw'n^'J"?  '^''^  rightly  conceives  th^pn^: 
r^„!  °f  *"igs  '  Le  juge  resume  les  ddbats  en  a3 
ciant  lavaleur  des  tdmoignages  produits  et  en  H^f  ^  I 
la  solution  des  questions  dedroi?defLcon  fhf"^f 

he  IS  here  speaking  of  civil  procedure).  ^'  ^' 

'  Mr.  TayL/  mentions  another  objection     •  RrMt  ,.„.• 
are  .  .  .  necessary  on  the  part  of  the  iXe  if  h?fMnif*-.''°''v"'"'  *»<=' 
Wdo)  to  tell  ie  jury  ^npLion^i^^^J^'^lf'^f'^bc 
this  may  arouse  the  iidous  feeliSgs  rf  "w  ^rf^  ^  °l  ^"'=.''  ^'""» 

Sn^e.^r^st' '"'■^^"■•""^^^^^^^^^^ 
«;;;'j;$eri::^e"So^t'i?;X*^^^^ 

pressions  of  their  opinions  in  clear  wor<£  do  ImH^I,-'.  "^  '''°'*  «' 
m  accordance  with  the  conclusion^  Jt^  l^JS  ,5  J"'^u'°  ^ncluaons 
better  pleased'with  tharanXSToften  thf^™  '^''  "»  J^dge  is  the 
fcrit.,.V^,,,W«»-X^"-^be^~a^^^^^^^^ 
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The  characteristic  value  of  the  summing  up,  to 
which,  indeed,  it  owes  its  existence  in  its  modern 
form,  and  which  makes  it  absolutely  necessary  at 
hearings  of  any  length,  is  the  exposition  in  orderly 
sequence  by  a  master  mind  of  the  involved  relations 
between  the  different  actors,  the  pursuit  of  the  many 
threads  of  their  activities,  and  the  co-ordination  of  the 
whole  mass  of  deeds  and  words  to  one  picture  or  a 
series  of  pictures.  It  is  thus  a  counterpart  of  the 
opening  speeches,  and  should  be,  and  sometimes  is,  a 

work  of  art  .,,..• 

The  functions  of  the  judge  generally  are  Atstort- 
cally  considered  in  the  following  passage  (Pollock  and 
Maitland's    History  of  English   Law,  vol.  ii.  bk.  2, 
ch.  ix.  sec  4,  p.  667) :  '  The  behaviour  which  is  ex- 
pected of  a  judge  in  different  systems  of  law  seems  to 
fluctuate  between  two  poles.    At  one  of  these  the 
model  is   the   conduct   of  the   man  of  science  who 
is  making  researches,  and  will  use  all  appropriate 
methods  for  the  solution  of  problems  and  the  discovery 
of  truth.    At  the  other  stands  the  umpire  of  our 
English  games,  who  is  there,  not  in  order  that  he  may 
invent  tests  for   the  powers  of  the  two  sides,  but 
merely  to  see  that  the  rules  of  the  game  are  observed. 
It  is  towards  the  second  of  these  ideals  that  our 
English  mediaeval  procedure  is  strongly  inclined  ;  we 
are  often  reminded  of  the  cricket  match.    The  judges 
sit  in  court,  not  in  order  that  they  may  discover  the 
truth,  but  in  order  that  they  may  answer  the  question, 
'How's  that?'     This  passive  habit  seems  to  grow 
upon  them  as  time  goes  on,  and  the  rules  of  pleading 
are  developed.'     Since  the  decay  of  these  latter,  the 
judicial  mind,  it  is  hoped,  is  monopolized  by  the  first 
ideal.  The  medieval  view  has  not  survived  (see  p.  49)- 
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25.  THE  VERDICT 

^n  an„ou„S*hafr/ca1„'orS^'  ?r '^i".- 
must  be  that  of  the  full  comDlem.^  .  ^^*  ^*'''*'«=t 
of  the  absence  or  some  SntTnf' ""'''' J  ''>'  '^'"on 
parties  have  agreed  to  Sot  MT:?-^  *'*''™' ''"' 
remainder.  *^^P'  *«  finding  of  the 

havf  the'du^Tto  r!S^T':?r'.*''«  J^-^  -ay 

litigant  or  the  oSefand  to  «s«f/™P'y  *""  ""^ 
and  they  have  the  ;,>^/  to  ^„  '^  damages  (if  any), 

doubt/right>  of  s^fS  3?mply  'for T or  .?'\V?- 
sometimes  valuable,  and  has^L  oL„  ?•'  '°.''  B-'  is 
though  but  verv  seldnm  ;„^;^        "f^^  ('"  criminal. 

betwfen  theTuTg?i°d  tiVjuTi  ""fo  r^-^  '"'''°^ 
think  it  convenient  to  Dnfi»2^'-  ^°'*ej"dge  may 
about  the  facte  unonfW  ^""  <l"estions  to  them 
Will  depenJSdTfs  fe'^i^S'^f '?  *^  '^^ 
often  defeats  the  intentiorif  Srv  fo^.h  ~""^ 

have  given  without  stating  any  relons  Th'^  T!'* 
Chief  JusticT(TuL^?lafd"fo;arX;  ""'/  h^'' 
Was^n  W-occaio^Srtt^Sllt^;''^ 

'  Majm-ofDmtav.  Clari.  ■>  Ait  x,  v  ,^  ■      » 

•  A  c^nin.,  e.,..  ,,  .^  ^,3  Ad.  .^^5^.  ^„^,,^^^ 
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thi^  desire  they  may  decline  to  atiswer  the  ques- 
ts I^  aW  to  tell  you  that  my  brethren 
^S  l"pu    a.^  questions  to  you  for  two  re^ons 
The  principal  rei^n  is  that  they  are  nece^^  '" 
Se/to  show  the  dividing  line  between  what  are 
nuettions  of  fact  and  what   are  questions  of  law, 
S^we  tWnk  that  this  is  peculiarly  a  case  upon 
S  it  would  be  almost  grotesque  to  ask  you 
wit^ut  any  guidance  from  the  court,  lo  pronounce  an 
:;S  about  what  was  the  effect  of  dacuments^nd 
so  forth.  ...    We  were  also  about  to  tell  you  war  • 
tf  Jorchoose,  in  opposition  to  the  ^q-e^*  "'"^J J^ 
and  my  brethren  make  to  you,  to  refuse  to  answer 
Aese  questions,  nobody  can  make  you  answer  Aem. 
Thfcourt  asks  you  to  answer  them  because  they  thmk 
J^s  righUn  the'^inte^^t.  of  justice  and  in  the'nteres te 
oV  tie  "ndication  of  the  law  that  they  should  be 

""The  Foreman  of  the  Jury:  'I  am  sorry  to  ^k  the 
ouestion  my  lord ;  but  suppose  we  prefer  not  to 
Sertherin  this  way,  is  the  alternative  '  guilty   or 

'  "°VhfLord  Chief  Justice:  'That  would  be  the  alter- 
native undoubtedly^  But  you  ought  to  consid^^^^^^ 
without  any  feeling  at  all,  and  w.th  the  desire  to  see 
the  law  carried  out  reverently  and  decently.  _You 
wUl  ^e  incurring  some  responsibility  if,  w i&out 
rdenuate  reason,  you  refuse  to  answer  these  questions. 
The  jSan^swered  each  question  whereupon 
the  Lord  Chief  Justice  said:  .  .  .  'That  amounts 
gentlemen,  to  a  virdict  of  guilty^  ^o^ou  now  find 
Igainst  all  the  defendants  a  verdict  of  gu^ty  ? 

The  Foreman  of  the  Jury:  .  .  .  'M/  lord,  we 
have  answered  your  questions  categoricaUy. 
*^    The  Lord  Chief  Justice  :  'Then  I  d.re^  you  that 
in  accordance  with  those  answers  you  ought  to  find  a 
verdict  of  guilty  against  the  defendants. . . .  Gentlemen, 
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The  FoSn!"My' o?d"theri^  '°  ^'\^.°' 
that.     We  answered  vonr^'     t^*^  '^  °"^  objecting  to 
an  alternative ;  we  canC^"*'°"^  categoricall/ as 

The  Lord  ChTef  Jus?ke  ^fhaT"  "  ^"'■'^'=*' 
state  of  things.  If  there  i^  J  •  '^  ^  """^^  unhappy 
a  verdict,  he  ought  to  r^on.M  ■"!!?""*"  objecting  to 
questions,  answf^d  as  ttey  are  am^  T^"''  '^^''^ 
of  guilty,  and  to  nothing  dse  T?«  "*  *°  ^  ^^.'■'^''=* 
no  other  con  ,  uction  andtwLf  P^?'^  '^P^^^^  of 
I  direct  my  observattons  l^If f""?  ^  '^"■^'='  /ou-and 
to  whom  you  ief™3fs^r?  •  "'^  1°  *^  gentleman 
•erdict-that  J^To^gh  Tto  fif/!*''  '^^  '"'  «"  *e 
"  tho^  findings!^a  'S  o  "guilS' ' '"  ^'=°'-''^"'=«  ^''th 

aga,^r:s^.rd^aSf.Virtf ^^^  ^''^  ?— 
returning  a  verdict  of  guilty!"    '  ""animous  in 

which,  I  "think,  no  easo'raffe  ^r;1;=*  "P?"  ^^'''^"«=« 
his  mind,  could  doubtl«n  l^bt  tT^'^Y  *.PP'>""S 
but  rendered  '  it  '  imperative  .Y^hl"""*  ""'^  J^^t'^e^' 
their  duty  honestl^anf  i^tr,eSTn'«*-  f'^^'^^'-g^ 

men  wthediodS"e^S  °"-L"^  '^^*  "^  ^^e  jury- 
done  so,  the  cour^tould  co„fe«?[  \"''  '^^^y  ''^^^1 
less.    Thus  thU  r,c»    i.  ,  "'^'y^'ai  :  been  power- 

verdictShtLXy'oT^^^^^^^^  °f.  *^?  S 
t  compels  the  jury,  sftosavt"^^'i'?V"  ^«"«=t- 
leave  the  final  adKcatfonf^  fh  show  their  hand  and 
which  will  put  the  nro^  '  ?   ",*^  ^^"'^s  of  the  court. 
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which  can  be  defeated  by  the  device  ofjndudng  them 
to  answer  specific  queries,  for  it  is  much  more  difficult 
for  bodies  of  men  or  for  individuals  to  answer  plam 
questions  perversely  than  to  stretch  an  opmion,  es- 
pecially one  not  strongly  entertamed  one  way  or  the 
^cr-which,  after  all,  finding  for  one  litigant  or  the 
other  is.  For  instance,  in  the  case  last  mentioned, 
the  jury,  if  left  to  themselves,  probably  would  have 
found  a  verdict  of '  not  guilty;'  confronted  with  definite 
questions,  they  could  not  have  achieved  that  end  with- 
out an  obviously  perverse  distortion  of  the  facts.  As 
to  such  perverse^ndings  we  shall  see  the  counter- 
stroke  of  the  law  presently.  Further,  a  jury  often  does 
not  know  the  legal  effect  of  a  special  verdict  or  it 
would  not  give  it.  Might  it,  therefore,  not  be 
suffiested  that,  in  the  interest  of  legal  justice,  the  true 
type  of  a  verdict  in  civil  cases  is  the  special  verdict  ? 


26.   DISAGREEMENT  OF  JURY  INTER  SE 

If  the  jury  fail  to  agree,  the  judge  usually  makes  one 
or  two  attempts  to  get  unanimity ;  if  he  fails,  he  must 
perforce  release  them  from  further  consideration  of  the 
^e  Things  are  then  as  they  were  before  the  trial, 
and  "the  suir  still  has,  generally,  the  right  to  begin 
again. 


27   DISAGREEMENT  OF   JUDGE  WITH 
''  JURY 

EVEN  when  the  jury  £«ree  upon  a  verdict  it  may 
have  no  effect,  even  for  a  moment,  for  it  still  has  to 
run  the  gauntlet  of  the  judge,  who  may,  and  occasion- 
ally does,  disapprove  of  it  and  set  it  aside.  In  18&2 
104 


Disagreement  of  Judge  with  Jury 

Chief  Baron  Pollock  said  'a  judge  has  a  right,  and  in 
some  cases  it  is  his  bounden  duty,  whether  in  a  c'  il 
ora  cnminal  case,  to  tell  the  jury  to  reconsider  V ^ir 
verdict    He  is  not  bound  to  receive  their  verdict, 
unless  they  tnstst  upon  his  doing  so;  and  where  they 
reconsider  their  verdict  and  alter  it,  the  second,  and 
not  the  iirst,  is  really  the  verdict  of  the  jury.' «     In  a 
civil  vase  there  is  no  necessity  for  a  judge  to  ask  a 
jury  to  reconsider  a  verdict  of  which  he  disapproves 
for  It  IS  expressly  provided  (by  the  Rules  of  the 
Supreme  Court,  Order  ^6,  Rule  39)  that  he  shall 
direct  judgment  to  be  entered  'as  he  shall  think 
T     ,^  Accordingly,  to   take  a   concrete  instance, 
*^^1^i"*/*'°'U'°''*«  (special)  jury  was  whether 
a  husband  had  an  English  or  an  Austrian  domicile  at 
*i.^^"  moment  (on  which  depended  the  question 
whether  a  divorce  granted  in  Austria  was  valid  or  not) 
and  though  the  judge  directed  them  that  the  facts 
w-re  really  all  one  way,  i.e.  showed  that  the  man's 
domicile  was  Austrian,  they  found  (apparently  from 
sympathy  with  the  guiltless  wife)  that  it  was  English 
and  persisted  m  that  finding,  the  judge  ordered  j-ude- 
ment  to  be  entered  for  the  husband,  who  asserted  the 
Austrian  domicile.*     After  expressing    his  extreme 
astonishment  at  the  verdict  ('  I  was  never  more  as- 
hnahed  m  my  life,  and  I  thought  that  a  jury  might 
be  fairly  trusted  I  have  heard  some  istoundfng 

verdicte  in  my  life,  but  I  confess  I  was  never  before  so 
taken  by  surpnse ')  his  lordship  went  on, '  I  never  wish 
to  appear  to  set  aside  a  verdict  of  a  jury,  and  I  say  it 

w^th  the  greatest  regret but  had  I  known  what 

course  thmgs  were  going  to  take,  I  should  have  con- 

if  .1  ijT'.*^°'  °''  ^^^  ^''"^s  ^""^  deciding  that 
It  should  be  left  to  a  jury.    The  onus  does  lie  In  the 

UwtH/tUi.  LowcHfeld,  the  Tima,  July  15,  1963. 
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wife  to  show  a  change  of  domicile,  and  no  real  evidence 
has  been  offered  on  this  point  on  which  a  jury  of 
reasonable  men  could  find  that  there  had  been  a 
change  of  domicile,  and  I  am  prepared  to  direct  judg- 
ment to  be  entered  for  the  husband.  I  do  desire  to 
add  that  I  have  no  hesitation  in  saying  that  the 
Austrian  decree  is  valid,  and  that  this  English  marriage 
has  been  dissolved.' 

If  it  is  just  that  a  judge  should  have  this  power ' 
where  the  jurors  are  unanimous,  a  fortiori  is  it  right 
where,  they  disagree,  for  then  some  of  them  agree 
with  him.  Accordingly,  it  occasionally  happens  that 
when  the  jury  disagrees,  the  judge  decides  for  one 
party.' 

But  cases  of  judges  thus  formally  overriding  or 
superseding  juries  are  naturally  rare.  They  may  all, 
perhaps,  be  classed  as  cases  in  which  the  judge  might, 
had  he  chosen,  have  stopped  the  trial  when  the  one 
side  had  finished,  on  the  ground  that  there  was  no 
evidence  'to  go  to  the  jury  '  against  the  other  (p.  93), 
and  he  does  not  lose  this  right  because,  contrary  to 
his  expectation,  the  verdict  is  for  the  former.  He 
may  think  that  by  not  withdrawing  the  case  from  the 
jury,  he  may  give  the  suer  another  chance,  for  the 
witnesses  for  the  sued  may  strengthen  the  case  of 
the  suer — a  thing  that  often  happens — or  that  in  the 
event  of  an  appeal  it  may  be  convenient  and  save 
t'  ae  and  expense  that  the  evidence  of  both  sides 
'  lould  be  before  the  court. 

In  any  case,  exceptions  of  tliis  sort  do  not 
practically  impair  the  fundamental  rule  that  where 
there  is  a  doubt  as  to  the  facts,  it  is  for  a  jury  to 
decide  upon  them.     Moreover,  such  judges'  verdicts 

'  A  County  Court  judge  apparently  has  it  not. 

'  Eg.  Pairs  V.  Perry,  lo  T.  L.  R.  3S6,  r894,  in  a  case  where  both 
the  motives  mentioned  in  the  next  paragraph  seem  to  have  weighed 
with  the  judge. 
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are  like  their  other  decisions,  and  like  all  verdicts, 
subject  to  appeal.  Still,  this  ultimate  control  of  a 
judge  of  first  instance  gives  great  colour  to  Bentham's 
view  :  '  A  conception  nearer  to  the  truth  will  be  formed 
by  considering  the  main  or  principal  power  as  in  the 
hands  of  the  judge,  that  of  the  jury  serving  as  a  check 
to  his  power,  than  by  considering  the  principal  power 
in  the  hands  of  the  jury,  that  of  the  judge  serving  as 
a  check  to  theirs.'*  ^ 


28.  JUDGMENT 

In  the  great  bulk  of  cases  the  judge  gives  effect  to  the 
verdict  of  the  jury,  and  if  they  award  damages,  pro- 
no"nces  for  the  amount  they  find.  Of  course,  if  there 
is  no  jury,  he  has  the  powers  of  one.  Unless  he 
otherwise  orders,  his  judgment  takes  effect  at  once, 
and  if  It  includes,  as  it  commonly  does,  a  direction  tha< 
one  i»rty  is  to  fay  the  other  a  sum  of  money,  that 
sum  becomes  a  debt,  and  the  creditor  has  all  the 
ordinary  rights  of  a  creditor  in  respect  of  it  (e.g.  he  can 
sell  It,  or  take  bankruptcy  proceedings  in  respect  of  it) 
plus  tte  right  to  'issue  execution,'  »>.  to  have  the 
debtor's  property— in  whatever  form  almost  it  may  be 
found— seized  and  sold  to  defray  the  debt,  on  going 
through  the  simple  formalities  necess-.ry;  execution 
may  take  place  on  the  vety  day  of  the  judgment.  It 
IS  this  stage  which  a  litigant  should  keep  in  view '  before 
taking  action,  for,  if  the  party  he  sues  is  not  worth 
powder  and  shot,'  i.e.  has  no  property  or  not  enough  a 
victory  maybe  barren,  or  nearly  so,  for  there  is  nothing 
or  extremely  little  on  which  to  levy  execution,  and  thi 
creditor  may  be  saddled  with  the  cost  of  issuing  it 
besides  his  previous  expenses.  However,  there  is  a 
'  Works,  vol.  V.  p.  67 ;  Jurio,  Part  I.  ch.  ii. 
107 


m 


The  Spirit  of  our  Laws 

process  by  which  the  debtor  may  be  examined— 
publicly,  if  the  case  be  in  a  County  Court— as  to  his 
means  and  independent  evidence  thereof  given ;  and  if 
the  judge  thinks  that  he  is  wilfully  refusing  to  satisfy 
the  judgment,  or  has  had  means  to  do  so,  and  yet  hu 
set  it  at  defiance,  he  may  send  him  to  prison  for  six 
weeks  or  less.  ....     . 

If  the  judgment  should  be  that  a  specific  thing  is 

to  be  delivered  over  it  could  be  enforced  in  much  the 

same  way.    Moreover,  the  judge  can  commit  to  prison 

for  disobedience  to  his  order ;  and  this  is  generally  the 

remedy  of  the  court  where  it  has  adjudged  something 

to  be  done  («^.  an  obstruction  to  be  removed)  or  not 

to  be  done  (e.^.  land  not  to  be  trespassed  on  by  certain 

persons)— in  contradistinction  to  something  to  be  paid 

—and  it  has  been  disobeyed.     It  follows  that  where  an 

appeal  is  contemplated  by  the  sued,  frequently  their 

first  object  is  to  get  a  stay  of  execution  from  the  judge 

pending  appeal,  for  in  any  case,  it  may  be  extremely 

inconvenient  to  pay  over  a  sum  of  money— to  take  the 

commonest  instance— for  a  time,  even  though  it  is 

ultimately  returned  on  the  success  of  the  appeal,  and 

in  many  cases,  the  party  to  whom  the  money  is  due, 

would  certainly  not  be  able  to  refund  it  in  the  event  of 

the  appeal  going  against  him.    On  the  other  hand,  it 

is  not  fair  that  the  winner  should  be  deprived  for  an 

indefinite  time  of  the  enjoyment  of  money  which  the 

appeal  may  finally  show  ought  to  have  been  his  from 

the  date  of  the  judgment,  or  before ;  accordingly,  the 

law  provides  that  he  is  entitled  to  four  per  cent,  interest 

on  the  sum  awarded  r"  the  time  h::  is  '  kept  out  of  it 

Further,  his  opponent,  too,  may  be  of  such  sort  that 

unless  the  judgment  can  be  satisfied  at  once,  it  may 

never  be  satisfied,  for  he  may  dispose  of  his  proper^, 

or  otherwise  lose  it,  before  the  appeal  is  decided.    In 

all  these  circumstances  the  judge  must  make  up  m  j 

mind.  Where  the  losing  party  is  thoroughly  substantial  ■ 
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and  certain  to  be  'good '  for  the  money  at  any  future 
time,  he  will  more  readily  grant  a  stay  of  execution 
inthout  any  conditions;  if  he  is  not  so  confident 
rf  die  future  solven^  of  the  loser,  he  may  order 
the  money  to  be  paid  into  court  as  a  condition  of 
panting  a  stay  there  to  abide  the  appeal,  and  he 
may  take  exactly  the  same  course  if  hrwlshes  the 
nioney  not  to  get  into  the  hands  of  a  winner  who 
probably  would  not  refund  it.  if  the  appeal  was 
successful.  Or  he  may  disapprove  so  entirely  of  the 
proposed  appeal  that  he  may  refuse  to  help  the  apoel- 
lant  m  any  way,  m  which  case  execution  may  issurat 
once,  unlMs  a  higher  court  can  be  persuaded  to  grant 

?A  f^-  ^*''  "^y  ^  *"  appeal  against  any  of 
the  other  deasions  as  to  a  stay  just  suggested 


29.  COSTS 

The  judge  has  a  further  duty  to  perform  at  the  time 
ofridgment  A  judge  once  remarked  incidentally 
ftat  there  were  matters  of  three  degrees  of  importance 

'.eveo' action:    first,  there  were  the  legal  technj! 

ahties;  second,  the  costs;  and  finally,  the  merits 
{Afb»-np>.Gefural  V.  Earl  of  Lonsdale,  23  L.  T  N  S 

^^.  •  '°^  ^"  *"?  '=*^'  ^^  ^"''iect  of  costs  is  of 
■ufficient  importance  to  be  treated  separately  (p.  134). 

30.  APPEALS 

SL^JT^^k  P""'iP'''  °"  ^•'■'^  't  is  permitted  to 
i,  femw  V"*"'"!'""  °^  "  ^"'t  '^^  of  course,  that 
B  Jalhble.  it  may  have  made  a  mistake  in  finding 

uZ.    J     ..^"l*  *"■  assumes  something  to  have 
p^ned  which,  in  fact,  did  not  happen,  or  in^ 
mnistenng  the  law,  U  in  the  opinion  ofr-her  lawyers. 
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1*  onntiM  the  vwone  law,  x  no  law,  to  the  facts  bef  re 
u  frtS^U^  may  combine  both  sorts  of  error). 
J^^  /u  »w  ifanrf  it  U  obvious  that  resort  cannot  be 
S^*:  tt%Slc  indSly,  else  litigation  might 
„!;  fi,,  a  verv  lone  time,  indeed,  «t  might  never 
g^finheS  «^d  fMycease!  Clearly,  in  a  bond  M 
dfsoute  inSce  is  done  to  some  one  by  unnecessary 

Pieced  to  be  unjust,  but  it  will  not  review  sucn  review 
^f«Li(um  Roughly  speaking,  it  thmks  two  shots 
foS  buTsometLes  it  will  not  permt  even  on. 

^'&w  at  any  rate,  there  has  been  a  great  growth^ 
theS  Soujh  the'curtailment  of  its  luxuriance  h- 
no 
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been  a  constant  achieveraent  of  modem  reforms. 
Roughly  speaking,  the  upward  steps  of  the  hierarchy 
now  are  County  Court,  police  court  or  petty  sessions, 
other  local  courts,  chief  clerks,  masters,*  registrars, 
reterees,  arbitrators,  commissioners  (.  ilway,  income 

T'u^'r'n"  *''«  «an?f  plane;  a  single  judge  of 
^c  High  Court;  the  King's  Bench  Division  or  the 
Probate,  Admiralty  and    Divorce   Division— on   the 
same  olane;  the  Court  of  Appeal;  the   House  of 
Lords »  (I «  the  peers  who  are  or  have  been  judges  •) 
The  word   'roughly'   is   used   because  no  appliiant 
needs  to  go  through  the  whole  gamut  of  tribunals, 
but  must  pick   his  halting-places   according  to  his 
point  of   departure.     The  combinations    are    many 
and   even    practitioners    are    sometimes    in    doubt 
whither  their  first  step  must  be,  but  the  Divisions,  the 
Court  of  Appeal,  and  the  House  of  Lords,  are  prac- 
tically occupied  entirely  with    appeals.     With  a  few 
exc-pt'-ns   *ere  is  no  application   in   the  Court  of 
Ai^i  which  may  not  be  carried  to  the  House  of 
Lords.    With  the  exception  of  the  two  extremes, 
there  is  no  court  which  may  not  be  appealed  to  as 
weU  as  from,  and  it  will  be  generally  noticed  that  by 

'Officials  largely  concerned  with  the  administratire  details  or  '  the 
pnrt«'  of  an  acti«»,  both  before  (u>  Ulustrated  frequentlT^bove 

S;&'r^t'™r,°"'  °'''"'°"'  "•"'  °'  '""'  """'«-  ^"™^ 
'  The  judicial  committee  of  the  Privy  Council  is  the  bod»  uhi^i. 
^^^ '°  ""'  7'^^ '"  Council,'  /.,!^alm«rbutno?juh^'en"id5 
iKr.?,  "  ."  'J'""?-  dependencies,  India,  etc  Ae  Chancw 
ffifin  S? V°/  ""5°",'  J""??  Q""'"  «»ions,  which  mth'  £ 
•  A  S,.  T  ''iV?'  ^^»  ""J"  "">"  conveniently  pp.  258  anf  «,T 
.tm«  ■  .?   ^"^  Chancellor,  the  Lords  of  Ap,xal  in  Ordinwv /four 

wJ^hLh  ?„r  ^'1 '°'  ^%V^  P"'-*'- "»"  P«"  ""o  holdf^r  have 
KM,,  lugh  judicial  offices.'    Theoret  cally,  th«e  appeals  are  hMrH  .T 

XZfit  STt'JI",V"^  T'rl'  "'■""eh  not  'feSTlo' rTma"; 

•  1.1^  .       "  ''^'"'  (Annual  Practice,  1906,  vol.  ii.  p' e,8)  thJ 

•  Uy  peer  took  part  in  Bradtaugh  v.  Clarkt  in^,,  and  voted  wihthi 
»"0Wy^    But  fn  modem  tim.^  such  a  thing  is  oth^erwise  uXrf  ^„f"" 

.or  a  cnminal  iiial  by  the  House  of  Lords,  see  p.  253  n. 
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a  sort  of  courtesy,  appeal  is  generally  to^aJ;.jr 
number  of  Judges  than  it  «  '^""^  ^^^  or  control 
court,^.  one  on  ^^ jame  P^",tw11l  always,  if  it  can 

disposing  finally  of  the  matter  ^fore^t,  w  ^^  ^^^ 
to  ^ving  time    trouble  ^"f  expense  ^ 

question  is  P«f V  ^Ae  pS it  tSnks  is  fn  the  right; 

^oX^a^ffin&o?f^;aXn^^^ 

a  very  clear  case.  ;„  the 

A  County  Court  judge  tes  more  pu  ^^ 

matter  of  appeals  than  »  "'|\^^"trialtoa  c^  he 
latter  cannot  grant  or  refue  an      t  ^^ 

has  tried,  while  ^e/°f"  ^*2'  iC    The  reason  is 
tried  the  case  alone  or  with  »  JUi^       ^^  1;^    ti„„ 

rto*:mSrsu'm°?£n  th^^High  Court,  and  is 

<  ■  t\,,  rountv  Court  limit  is  £ioo  debt  01 
•  Roughly  speaking,  the  County  J-°"  .  „mitted,  wM  01 
damage.  Bit  thij  does  n"'  ^PP^^  '°h/ ffigh  Court.  But  there 
t,S  consent  of  'l'%PJ'"f'>,he  County  Court  to  try  actons 
is  no  jurisdicoon,  as  %'"«•."  iS,d,  sUmdei,  seducUon,  or  those 
for  bi^h  of  prom.se  "'""J-f^;  „Sel  or  frinchise  >  (including  a 
•in  which  the  title  »«  ?^'°"''"'s'nSly  rent  or  value,  it  must 
patent)  is  disputed.     Wh«e  there  «  a  y^  y      ^^  ^^^  j^,cBon. 

Zl  be  over  ^'OP-  ''>' ^™t^„move  a  cause  from  the  Coun^ 
Jo"  rZhtr«it?'rA'^^S^  -^'n  '-'  *"=  ^  "  ""'""^  "^ 

costs  shall,  tf  ?««?''y;vP'?.*!S'v  Court  is  a  miniature  King's  Bench, 
Speaking  broad  y,  the  County  umi  .^       j     ,  ,t  ^h, 

and  ifsince  1865,  it  hM.hfd  » ''™"=?^"rtrespecially  J,  ji^ce  1868, 
Snost  be  called  a  miniature  .H'S»  A;^"' °°J  ^f  t^ese  courts «« 
rr?i.  a  li»t«d  Admn^tyjun«iKtion  J  such  of        .^ 

held  in  the  neighbourhood  of  toe  «^J^  Moreover,  it  has  ^ 

rrt°s^hr.^o'uUrco«t\r:^  i«H«iicL^^^ 

loUcTtors  appear  in  these  Courts. 
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consequently  the  tribunal  to  which  the  poorf  ;t  class 
of  suitors  generally  have  need  to  resor'  and  it  is 
therefore  desirable  that  the  expense  ano  tr<,uble  of 
appeal  should  be  as  small  as  possible— ai  er^d  which 
is  promoted  by  the  application  being  made  t-j  fhf: 
individual  who  already  knows  all  about  the  case. 
From  his  decision  as  to  a  new  trial  there  is  an  appeal 
to  the  King's  Bench  Division  only  on  points  of  law : 
on  a  question  of  fact  he  is  final;  e.^.  that  A  paid  B 
i^io.  But  if  he  thinks  a  jury  have  made  a  mistake, 
e.g.  have  given  excessive  damages,  or  their  verdict  is 
against  the  weight  of  evidence,  he  can  grant  a  new 
trial ;  but  if  he  sat  alone,  his  findings  of  fact  cannot  be 
impugned.  And,  speaking  generally,  he  has  a  larger 
control  over  an  action  in  his  court  than  a  High  Court 
judge. 

An  appeal  from  the  latter  sitting  alone  is  a  re- 
hearing of  the  whole  cause— law  and  facts— by  the 
Court  of  Appeal.  In  some  cases  leave  to  appeal  must 
be  obtained  from  judges,  for  example,  in  the  County 
Court  when  the  amount  at  stake  is  ;t20  or  less,  and 
sometimes  leave  has  to  be  obtained  from  the  Court 
of  Appeal  to  go  to  the  House  of  Lords.  The  object 
of  these  restrictions  is  to  discourage  unnecessary 
appeals. 


31.  GROUNDS  OF  APPEAL,  FRAUD 
PERJURY,  ETC. 

Where  there  has  been  actual  fraud,  through  which  a 
judgment  has  been  obtained,  or  that  result  has  been 
brought  about  by  untrue  statements,  which  were  not 
d-xovered  to  be  false  until  it  was  too  late,  there 
practically  is  an  appeal  by  means  of  a  fresh  action, 
inus,  in  1896,  iwittlejohn  brought  an  action  against 
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Sturrock  for  moneys  paid  on  his  behalf.  The  former 
made  out  his  case  on  affidavit  so  strongly,  the  essence 
of  it  being  that  he  had  paid  the  money  for  Sturrock 
to  a  third  person  (to  whom  Sturrock  owed  it,  and  of 
whom,  apparently,  he  was  not  able  to  make  any  in- 
quiry), that  the  latter  believed  him,  and  (under  the 
summary  procedure  described,  p.  51)  agreed  to  pay 
the  sum  claimed  without  further  proceedmgs.  When 
he  discovered  that  the  whole  story  was  a  fraud 
Sturrock  successfully  brought  an  action  to  recover  all 
he  had  been  made  wrongfully  to  pay,  includmg  Little- 
john's  and  his  own  costs  in  that  suit,  and  his  costs  in 
thesecond,  or 'review' action.1  -    „,.   , 

It  must  be  remembered  that  appeals  of  all  kinds 
are  to  lawyers— never  to  juries.  This  is  natural  when 
pure  points  of  law  are  to  be  discussed,  and  when  a 
fury's  findings  of  facts  or  of  damages  are  impugned : 
two  or  three  trained  judges  are  quite  competent  to 
decide  whether  a  verdict  was  manifestly  perverse  m 
any  particular,  for  otherwise  it  will  not  be  set  aside 
Moreover,  witnesses  are  not  heard  after  the  tnal  of 
an  action— their  proper  place,— and  veo'  seldom  in 
the  preliminary  stage  before  it,  where  affidavits  are  the 
only  evidence.  For  the  proceedings  at  the  tnal  of  an 
action— to  which  we  confine  ourselves— the  court  of 
appeal  must  rely  on  the  judge's  notes— except  m  the 
Probate,  Admiralty,  and  Divorce  Court,  where  tjere 
is  an  official  shorthand  writer— unless  the  parties  have 
agreed  to  use  and  pay  for  a  shorthand  transcript."  In 
a  sense,  counsel  who  has  appeared '  below '  is  a  witness, 
but  an  advocate  is  not  a  desirable  witness.    The  court 

•  SturrKk  v.  UttUjohn,  68  L.  J.  Q.  B.  165.    . 

•  irwo^d,  perhaps,  generally  add  to  the  dignity  of  the  «PPe«l.  »"^ 
sometle,  to  'tSe  ch^ncI  of  justice,  'f 'h<«  ««  "  o^C'^J.^'^;^^^^^ 
record  of  eTery  action,  at  any  rate,  in  the  HiA  Court.  Th'.J^f". 
not«  .re  likeJis  summing-up  (p.  97).  neces«5ly  coloured  by  his  view  i 
he  Sed  only  put  down  tlS  hire  mimmum  of  what  he  considers  relevant, 
and  that  limitation  may  be  the  very  ground  of  appeal. 
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of  appeal  ought  to  have  a  full  and  faithful  account  of 
the  matters  on  which  it  is  *.o  pass  judgment,  and  should 
not  need  to  resort  to  any  extraneous  inquiry. 


32.  VERDICTS  APPEALED  AGAINST 

The  commonest  grounds  of  appeal  are  that  the 
verdict  of  a  jury  is  against  the  weight  of  the  evidence, 
that  the  damages  a  jury  has  given  are  too  much  or 
too  little,  that  the  judge  has  made  a  mistake  in  the 
law— for  example,  has  admitted  or  rejected  evidence 
wrongly,  or  has  misled  the  jury— that  the  jury  have 
been  influenced  by  improper  motives  or  means,  that 
fresh  and  material  evidence  has  come  to  light  since 
the  trial,  or  that  there  was  perjury  thereat,  that  the 
judge  found  the  facts  wrong'/,  etc.,  etc.,  all  on  the 
allegation  that  some  substantial  injustice  has  been 
done ;  a  mere  technical  irregularity,  not  alleged  to 
impede  the  course  of  justice,  is  not  enough  to  upset 
a  judgment. 

And  first,  as  to  appeals  from  verdicts  of  juries. 

Since  1886,  the  principle  of  control  has  been 
clearly  stated  by  the  House  of  Lords.'  A  passenger 
was  hurt,  when  getting  out  of  a  carriage,  by  being 
thrown  on  to  a  platform,  at  King's  Cross,  by  the 
motion  of  a  train  ;  she  brought  an  action  against  the 
railway  company,  alleging  negligence ;  they  said  it 
was  her  own  fault.  The  evidence  was  conflicting,  but 
a  special  jury  gave  her  three  hundred  pounds.  On 
appeal,  two  judges'  took  the  view  that  the  verdict 
was  against  the  weight  of  evidence,  and  ordered  a  new 
trial.    The  Court  of  Appeal  restored  the  verdict,  Lord 

'  Metropolitan  Railway  Company  v.  Wright,  ii  App.  Cases,  152 
Under  procedure  now  abolished— by  skipping  the  King's  Bench 
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Chancellor  Selborne  saying, '  As  the  verdict  was  not 
perverse  or  unreasonable,  looking   to  the  evidence 
given,  It  does  not  seem  to  us  to  be  a  case  in  which 
the  decision  of  the  jury,  who  are  the  proper  judges 
of  such  questions,  should  be   interfered  with.     The 
damages  are,  1   think,  plainly  not  excessive,  if  the 
verdict  is  right  or  if  the  verdict  was  one  which  the  jury, 
in  the  exercise  of  their  proper  judgment,  were  entitled 
to  ^ive.  ...  I  have  always  understood  that  it  is  not 
enough  that  the  judge,  wlio  tried  the  case,  might  have 
come  to  a  different  conclusion  on  the  evidence  than  the 
jury,  or  that  the  judges  in  the  court  where  the  new 
trial  is  moved  for,  might  have  come  to  a  different  con- 
clusion, but  there  must  be  such  a  preponderance  of 
evidence  as  to  make  it  unreasonable  and  almost  per- 
verse that  the  jury,  when  instructed  properly  by  the 
judge,  should  return  such  a  verdict'    'The  question 
which  we  have  to  determine,"  said  Lord  Chancellor 
Herschell  in  the  House  of  Lords,  'is  not  what  verdict 
we  should  have  found,  but  whether   the   Court  of 
Appeal  were  wrong  in  holding,  as  they  have  done, 
that  the  verdict  was  not  against  the  weight  of  evi- 
dence.   The  case  was  one,  unquestionably,  within  the 
province  of  a  jury,  and,  in  my  opinion,  the  verdict 
ought  not  to  be  disturbed  unless  it  was  one  which  a 
jury,  viewing  the  whole  of  the  evidence  reasonably, 
could   not  properly  find.  ...  I  am  not  prepared  to 
say  that  a  jury  might  not  reasonably  find   that  the 
accident  was  due  to  the  negligence  of  the  defendants' 
sfcj-vants."     Lord  Fitzgerald  concurred,  and  said, '  The 
judgment  of  Lord  Selborne  imports  that  a  verdict  oncf. 
found  is  not  to  be  set  aside  unless  it  appears  to  be  a 
vevdict  perverse  or  almost  perverse.     If  my  recollection 
does  not  mislead  me,  we  have  depiirted,  in  this  House 
in  several  instances,  from  the  old  m\e  which  introduced 
the  element  of  '  perversity,'  and  have  substituted  for  it 
that  the  verdict  should   not  l)e  disturbed,  unless  it 
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appears  to  be  not  only  unsatisfactory,  but  unreasonable 
and  unjust' 

'What  I  take,'  said  Lord  Halsbury,  'to  be  of 
supreme  importance,  as  defining  the  functions  of 
judges  and  juries,  is  the  principle  upon  which  a  new 
trial  can  be  granted  upon  the  ground  tl:at  the  verdict 
IS  against  the  weight  of  the  evidence.  If  a  court  can 
grant  a  new  trial  whenever  it  thinks  that  reasonable  men 
ought  to  have  found  another  verdict,  it  seems  to  me 
that  they  must  form  and  act  upon  their  own  view  of 
what  the  evidence  in  their  judgment  proves.  That,  I 
think,  is  not  the  law.  If  reasonable  men  might  find 
(not  'ought  to,'  as  was  said  in  another  case)  the 
verdict  which  has  been  found,  I  think  no  court  has 
jurisdiction  to  disturb  a  decision  of  fact  which  the  law 
has  confided  to  juries,  not  to  judges.'  The  verdict 
w^  unanimously  upheld. 

But  this  does  not  mean  that, '  if  there  is  evidence  to 
go  to  the  jury,  it  is  almost  impossible,  exr»pt  in 
extreme  cases.,  to  set  aside  a  verdict  as  being  against 
the  weight  of  the  evidence.'  In  1896  a  horse-dsaler 
bought  from  a  farmer  for;f70  a  horse  with  a  warranty 
that  It  was  sound  and  a  good  worker.  Upon  its 
amval  it  was  found  that  this  warranty  was  not  fulfilled. 
Several  veterinary  surgeons  said  it  was  a  very  bad 
'shiverer,'  and  suffering  from  a  disease  which  must 
have  been  in  existence  at  the  time  of  the  sale.  This 
the  seller  vehemently  denied.  A  jury  awarded  the 
buyer  his  money  back,  and  two  out  of  the  three  mem- 
bers of  the  Court  of  Appeal*  upheld  this  verdict, 
being  well  aware  of  the  case  last  cited,  but  not  think- 
mg  that  the  jury  had  taken  an  unreasonable  view 
i^ut  the  third  member  of  the  court  did  think  so, 
ssj^ng,  •  Can  a  verdict  which,  ignoring  a  lai^e  body  of 
evidence  given  by  witnesses  of  unimpeached  veracity 
with  every  opportunity  of  knowing  the  trae  state  of 

'  S/mucr  i.Jotus,  13  T.  L.  R.  174. 
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facts  about  which  they  speak,  and  some  of  them  abso- 
lutely independent  witnesses,  facts,  too,  about  which 
they  could  not  be  by  any  possibility  mistaken,  and 
which  verdict  adopts  the  mere  speculative  opinions  of 
scientific  witnesses  unsupported  by,  and  in  opposition 
to,  every  antecedent  fact  proved  in  the  case,  and  in  the 
face  of  scientific  evidence  on  the  other  side  reconciling 
the  evidence  given  on  both  sides,  and  affording  a 
reasonable  solution  of  the  matter  in  controversy,  be 
said  to  be  just  or  reasonable  ?  I  answer  that  question 
in  the  negative.  ...  If  there  ever  was  a  verdict 
against  the  weight  of  evidence,  I  think  this  is  one." 
/  'd  so  thought  the  House  of  Lords,'  which  ordered  a 
new  trial.  Lord  Herschell  quite  approved  of  the 
general  rule  that  juries  should  determine  finally  dis- 
puted facts  ;  but  thought  that  it  is  a  '  condition  of  any 
such  rule,  that  the  question  which  had  to  be  deter- 
mined should  have  been  so  left  to  them,  that  one  is 
satisfied  that  it  was  before  their  minds,  that  their 
minds  were  applied  to  ;t,  and  that  they  did  really  on 
the  determination  of  that  question  give  their  verdict' 
Lord  Morris  said,  'The  use  of  the  word  'weight'  im- 
plies that  there  is  evidence  on  both  sides,  but  that  it 
preponderates  to  such  an  extreme  degree  on  the  one 
side  that  it  would  be  unreasonable  for  the  jury  not  to 
act  upon  it,  although  there  may  be  some  slight  weight 
in  the  other  scale.' 

It  comes  then  to  this,  that  the  verdict  of  any  High 
Court  jury  may  be  annulled  by  three  (or  two  out  of 
three)  judges  in  the  Court  of  Appeal  or  five  or  six  (or 
a  majority  of  them)  in  the  House  of  Lords,  and  this 
on  a  review  of  exactly  the  same  evidence  minus  the 
living  witnesses.  It  must  be  remembered,  however, 
that  the  appeal  from  the  larger  to  these  smaller  juries 
is  from  the  untrained  to  the  highly  trained  in  gauging 
and  analysing  evidence.    The  (comparative)  fewness 

•  14  T.  L.  R.  4" ;  77  L.  T.  536. 
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of  the  verdicts  thus  set  aside  is  a  tribute  to  the  com- 
mon sense  and  application  of  the  jurors.  We  have 
seen  (p.  104)  the  course  open  to  a  judg-  dissatisfied 
with  a  verdict  No  official  .notice— at  any  rate 
systematically »— is  taken  of  his  satisfaction  or  dis- 
satisfaction ;  the  mere  fact  that  the  jury  would  not 
adopt  the  judge's  view  of  the  evidence,"  will  not 
weigh  with  the  reviewing  court 


33-  DAMAGES 

The  policy  in  respect  of  the  award  of  damages  is 
much  the  same.  The  general  rule  is  that  the  amount 
is  a  n,^tter  peculiarly  within  the  province  of  the  jury 
K)  much  so  that,  except  by  consent,  a  judge  never 
fixes  the  figure  unless  it  is  fixed  by  law ;  but  if  it  can 
be  shown  that  the  sum  is  either  so  little  or  so  much 
that  there  must  presumably  be  something  wrong  in 
the  way  It  was  arrived  at,  a  court  will  interfere  and 
either  rectify  the  figure  or  send  the  case  to  be  tried  bv 
another  jury.  ' 

Firet,  a  few  words  on  damages  generally.  In  1 877 
a  London  doctor,  earning,  it  was  said,  between  £6000 
and  ;67cx»  a  year,  was  injured  and  incapacitated  for 
ife  by  a  railway  accident  He  brought  an  action,  and 
the  judge,  in  addressing  the  jury,  thus  laid  down  the 
Jaw  :  As  a  matter  of  law,  the  principle  of  damages 
>s  not  very  well  defined,  and  I  am  inclined  to  think 

f„r™  Jil''*''?'f  •  »PP"™"y.  a  jadge  who  is  dissatisfied  with  a  verdict 

St  to',  "nnw-    1,     ^-  ^-  5,3.  Where  a  jury  gave  sixpence  for  a  bad 

^t^Z,\   P?J''S;''°""*  '"*•!.  9°  »  second  trial,  substantial  damag« 

r««  ^^^;^  r   ^^'"^  ";  W"' »  ^""'^  °f  Appeal.  r.W/,  June  28, 
1905  ,  and  cf.  Z«»  ybumai,  January  a;.  1906,  p.^.  •  J     "<>• 

Q.  B.  D  Ts!  "■  "^  Scutk-Watmi   RaUway  Comfmy,   5 
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purposely  so,  because  in  this  country,  be  it  right  or 
wrong,  the  public  are  to  be  judged  by  their  fellow  public, 
and  not  always  to  have  the  minds  of  lawyers  to  judge 
between  two  men  of  ordinary  life  and  habits.  In  a 
question  of  damages  like  this,  it  seems  to  me  that  the 
law  means  to  bring  in  the  habits,  thoughts,  feelings, 
and  general  knowledge  of  things,  which  are  brought 
to  bear,  by  taking  twelve  honest,  independent  men, 
chosen  indifferently,  and  putting  them  into  the  box  to 
consider  what  sum  one  man  ought  to  pay  another  for 
an  injury.  With  regard  to  contracts  there  is  no  diffi- 
culty. If  I  contract  with  you  to  sell  you  so  much 
sugar  at  such  a  price,  and  I  do  not  do  it,  and  you  are 
obliged  to  spend  double  the  money  in  getting  the 
sugar,  you  put  down  the  figures  and  say  the  damage 
you  have  sustained  is  so  much,  and  that  is  what  I 
must  pay.  If  I  contract  with  you  on  a  bill  of  ex- 
change, I  must  pay  the  amount  and  the  interest  upon 
it,  because  I  have  contracted  to  pay  that  In  those 
cases  there  is  no  difficulty  whatever  in  the  principle  of 
damages.  But  when  you  come  to  damages  like  the 
present,  which  involve  personal  injury,  the  measure 
becomes  more  difficult  The  only  principle,  if  I  may 
use  the  word,  which  applies  to  contracts  is  this,  that 
you  must,  as  a  rule,  give  a  man  compensation  by  way 
of  damage  for  the  loss  he  has,  in  the  ordinary  and 
natural  course  of  things,  suffered  from  the  breach  of 
contract  But  it  has  been  pointed  out  for  centuries, 
and  it  Is  the  principle  of  foreign  jurisprudence  as  well 
as  ours,  that  in  actions  for  personal  injuries  of  this 
kind,  as  well  as  in  many  others,  it  is  wrong  to  attempt 
to  give  an  equivalent  for  the  injury  sustained.  I  do 
not  mean  to  say  that  you  must  not  do  it,  because  you 
are  the  masters,  and  are  to  decide ;  but  I  mean  that  it 
would  operate  unjustly.  .  .  .  Perfect  compensation  is 
hardly  possible,  and  would  be  unjust  You  cannot  put 
the  injured  man  back  again  into  his  original  position. . . . 
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You  will  have  to  consider  under  the  head  of  damaEes. 
first  of  all,  the  pain  and  suffering  to  him.  An  active, 
energetic,  healthy  man  is  not  to  be  struck  down 
almost  in  the  prime  of  life,  and  reduced  to  a  powe.-less 
helplessness,  with  eveiy  enjoyment  of  life  destroyed, 
and  with  the  prospect  of  a  speedy  death,  without  the 
juiy  being  entitled  to  take  that  into  account,  not 
excessively,  not  immoderately,  not  vindictively,  but 
with  the  view  of  gmng  him  a  fair  compensation  for 
Uiepain,  inconvenience,  and  loss  of  employment  which 

he  has  sustained The  next  head  which  you  have 

to  consider  is  the  amount  of  expense  which  he  actually 
incurred.     The  judge  also  told  the  jury  that  thev 
were  not  to  give  the  value  of  an  annuity  of  the  same 
amount  as  the  sufferer's  average  income  for  the  rest  of 
his  life.     If  tiiey  gave  that  they  would  be  disregarding 
some  of  t},e  contingencies;  they  must  give  'on   the 
fairest  estimate'  they  could  make  of  what  the  probable 
continuance  of  his  professional  income  would  have 
been  (and,  it  may  be  added,  he  told  them  that  he  could 
not  see  that  the  fact  that  the  doctor  enjoyed  a  con- 
siderable income  'from  other  sources '  ought  to  alter 
the  amount  they  should  give  him).     ThI  juo'  gave 
J      Two  courts  approved  a   new  trial,  on  the 
gHDund  that  this  amount  was  so  small  that  the  jury 
must  have  left  out  of  account  some  of  the  circum- 
stances which  should  have  been  taken  into  it     At 
the  second  trial  the  jury  gave  ;f  i6,ocx),  assumed  by 
the  court'  to  be  made  up  of  ;f  locx)  for  the  pain  and 
suffering^  and  ^15,000  for  three  years'  average  income 
at  ;t5000  a  year.    This  sum  was  now  attacked  as  ex- 
cessive, but  unsuccessfully.    This  case  shows  that  there 
are  some  legal  rights  that  it  is  impossible  to  reduce  to 
a  money  standard  ;  only  a  guess  is  practicable.     Such 
cases,  by  the  way,  are  frequently  compromised  when 
there  is  a  prospect  of  a  re-hearing,  one  side  or  the 
'  The  limtt,  December  18,  1879. 
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other  fearing  to  come  still  worse  off;  as  in  a  case  in 
i8q6  where  a  jury  had  awarded  a  lady  ;f  12,000  against 
a  physician  for  libel  and  slander,  the  parties  came  to 
terms  before  the  application »  for  a  new  trial  (on  the 
ground  of  excessiveness)  was  heard. 

Yet  a  few  instances'  may  be  given.   In  an  action  in 

1853  for  false  imprisonment,  for  bringing  a  man  before 

a  magistrate  on  an  unfounded  charge  of  felony,  only  a 

farthing  was  given,  though  a  question  of  character  was 

involved,  and  a  new  trial  was  refused.     So  it  was  where 

only  ;f5  were  given  in  an  action  in  1780  for  maliciously 

suing  out  a  commission  of  bankruptcy  and  holding  a 

man  to  bail  for  a  large  sum,  though  tiie  aggrieved  man 

showed  that  it  had  cost  him  £30  t"  aet  it  aside,  and 

the  other  side  did  not  dispute  the  case.    The  same 

thing  happened  where,  in  1/45.  £^  were  given  for  an 

assault,  to  cure  the  effects  of  which  cost  £18.    In  1845 

a  man  lost  his  thigh  through  a  surgeon's  negligence, 

and  the  jury  only  gave  a  farthing  ;  the  court  refused  a 

new  trial.     On  the  other  hand,  in  1734.  damages  were 

raised  from  ;f  11  odd  to  £30  for  a  severe  assault."    So 

where  a  farthing  was  given  for  a  broker,  thigh  (the 

surgeon's  bill  being  i^io,  the  amount  claimed),  the  court 

in  1 843  granted  a  new  trial,  saying, 'Here  are  no  damages 

at  all '     In  1866,  a  widow  brought  an  action  on  beha'f 

of  herself  and  her  two  children  to  recover  compensation 

from  an  omnibus  proprietor  for  the  death  of  her  husband, 

who  had  been  run  over  by  an  omnibus.     He  had  earned 

£4  to  £s  a  week.    There  was  conflicting  evidence 

whether  he  or  the  driver  was,  or  both  were,  negligent; 

the  jury  gave  the  widow  ;ti  and  the  children  IW.  each. 

The  verdict  was  impugned  as '  perverse,'  and  a  new  trial 

ordered,  without  the  then  usual  condition  of  making 

the  appellant  pay  the  costs  of  the  first  trial.    '  The  juiy 

'  fPilsm  v.  Pl<t)fair,  the  Tims,  May  i,  1896. 
"  Taken  from  JIayne  on  Damages,  1903. 
•  Burton  v.  Bayna,  Barnes,  153. 
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have  shnink,'  said  the  judge,  'from  their  duty  as  jury- 
men in  deciding  the  issue  submitted  to  them,  so  that  we 
are  entitled  to  look  at  the  verdict  as  no  verdict  at  all 
It  IS  as  If  they  had  resorted  to  the  mode  of  settling  the 
matter  by  tossmg  up  what  their  verdict  should  be' 
I^^TI  "■  ^"'J"'  7  B-  &  S.  477).  If  they  thought 
Uiat  the  deceased  was  the  negligent  party,  they  ought 
to  have  said  so  fearlessly.  '^      *" 

Finally,  Kelly  v.  Sherlock  •  (1866)  is  most  instructive 
This  was  an  action  for  libel  by  a  clergyman  against  a 
newspaper  propnetor-editor.  The  facts  perhaps  suffi- 
ciently appear  from  the  following  passages  in  the 
judges  summing-up,  after  he  had  expressed  'his 
unqualified  opinion  that  the  alleged  libels  were  quite 
unworthy  of  an  educated  gentleman.'  'I  would  ask 
you  whether  It  ,s  possible  to  say  otherwise  than  that 
they  are  publications  calculated  to  defame'  Mr.  Kelly 
and  to  expose  him  to  contempt  and  aversion.  Is  it 
possible  to  say  they  are  fair  and  reasonable  comments 
upon  public  matters  ?  I  do  not  see  it  for  my  part,  but 
it  IS  a  matter  for  your  opinion.  /  f     .    "^ 

Then  comes  the  question  of  damages.  It  certainly 
IS  a  most  unfortunate  thing  that  a  gentleman  who  tells 
you  tiiat  he  is  a  minister  of  religion,  and  of  love  and 
chanty,  should  have  managed  to  embroil  himself  with 
so  mwy  different  people,  and  about  such  trash  that  he 
hould  have  been  the  plaintiff  at  these  assizes  in  four 
anions  .  .     he   has  brought  an   action  against   the 

quarrel  with  the  corporation  and  with  the  organiTt ;  and 
has  had  a  scuffle  with  somebody  else,  according  to  the 
conviction  for  assault  against  him.'  T>e  ju,|gave  I 
farthing  damages.     On  appeal  on  the  ground  of  in- 

^^"^L°"  ^"^  gl;°""^>  saying  that  they  were  all 
a^rp^l   that  'regard  being  had  to  the  number  and 

>  L.  R.  I  Q.  B.  68«. 
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characters  of  die  libels  .  .  .  and  to  the  lateness  and 
meagreness  of  Sherlock's  'apology  for  them,  a  verdict 
for  substantial  damages  would  have  been  much  more 
satisfactory,  and  more  in  accordance  with  the  truth  and 
justiceof  the  case. .  .  .  The  judge  would  have  done  better 
to  advise  the  jury  that,  regard  being  had  to  the  charac  ter, 
the  falseness,  and  the  long  continuance  of  the  libels 
and  the  inadequacy  of  the  .  .  .  apology  in  respe';t  of 
time.and  substance  .  .  .  the  case  was  not  one  for  no:ninaI 
damages. .  . .  Upon  the  whole,  the  result  of '  Mr.  Kelly's 
'  appeal  to  the  law  of  his  country,  adding  as  it  does, 
insult  to  injury,  and  giving  a  victory  over  him  to  his 
reviler  is,  in  my  opinion,  much  to  be  regretted  and  one 
which  we  might  well  have  interfered  to  prevent' 

But  the  other  two  judges  declined  to  break  the 
general  rule,  though  one  said  he  would  have  been 
better  satisfied  with  higher  damages, '  as  I  think  that 
the  persistence  of  Sherlock  'in  the  reiteration  of 
defamatory  statements  concerning  Kelly,  either  wholly 
untrue  or  grossly  exaggerated,  was  neither  sufficiently 
met  by  his  tardy  and  meagre  apology,  nor  palliated  by 
any  actual  provocation,  which  he  had  individually 
received.'  Still,  'It  is  not  enough  to  justify  us  in 
seeing  aside  the  verdict,  that  we  believe  that  the  jury 
did  not  form  the  same  estimate  that  we  might  have 
done  of  the  fact  that  the  libels  extended  over  a  long 
period  of  time,  and  reiterated  imputations  which  had 
been  satisfactorily  explained.  It  may  suffice  to  say 
that,  as  to  the  amount  of  damages,  it  was  in  the  pro- 
vince of  the  jury  to  weigh  both  the  matters  of  aggra- 
vation and  mitigation,  and  to  determine  the  result' 
And  the  third  judge  added, '  There  could  be  no  doubt 
that  the  publications  were  libels,  and  libels  of  a  gross 
and  offensive  character,  and  if  the  question  had  been 
one  of  punishing'  Sherlock  'none  could  have  doubted 
that  the  verdict  ought  to  have  been  heavy.  But  the 
question  was  not  what  fine  ought  to  be  imposed  on' 
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Sherlock   'but  what  compensation  ought'    Kellv  'to 

?ho  S  Serunh.r""'''T  '^'"""^'^  ""'^  that  .^'^ne 
wno  in  tnese  unhappy  controvers  es  was  not  alreadv 
prejudiced  against'  him,  'would  think  worse  of  h^7 
consequence  of  the  vulgar  abuse  of '  Sheri^k  And 
after  reviewing  Kelly's  conduct,  he  contfnS.  I  ^an 

triumph  to'  Sherlock  ^   ^  ^"  appearance  of 

But  in  a  later  case,*  where  a  man  said    'He  t,,c 

been  convicted'  of  perjury  and  fined  £TcJ,''-"fale 

oamages.!  hough    there    was    no    proof   that    Mr 

tot  he  hln  ;^  ^  '  '^t'^  "^^  "°  •=vi<l<="<:e  whatever 
uat  he  had  done  anything  to  provoke  or  aiv..  uTI 
east  ground  for  the  slanderous  imputetfon  c^t  u^n 
h.m,  or  to  show  that  he  had  disentitled  WmseH^in^C 

rL'^f'f"". '."?''  *  ''^"^'^  as  would  teprLifcanv 
sufficient  to  vindicate  his  chirar-^  '  !„  theL  drcum 
stances,  the  court  /U'-  the  v  ■  ;.•  ""fi!  t?  "'^^""'- 
the  conclusion  thac  ■  ;  -  I  '  . '  ^"^'^  '=*.!?^  *« 
the  matter,  'that  tl  :■,•••'  „.  s  '  '  'T  •=°"?"^e«d 
P^Js^and.  in  fact,  no  tru.  .....  at  alvTn^d  ord^^' 

These  cases,  of  some  of  which  we  do  not  know  all 
mleZT "''^  ^-^  ""°"Sh  to  illustrate  t^egcTera 

j'^^s  estimir"^*'''  "^"y  '^'"<=*^"t  to  set  Lide  a 
juiys  estimate    because   it  is  too  ir.ur     i<.      -u  \ 

noticed  that  none  of  these  cases  Ts  of'^r^^en   daTe  an^ 
''StSV'^-'^^}^'^  reluctanceTsliS  "'^ 

are  certa  nly  more  prone-viz.  excessiveness,  is  alCd 
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Here,  again,  we  may  borrow  a  few  instances  from  the 
same  autl.ority  as  before.  The  general  rule  is  much 
the  same  as  in  the  opposite  case,  viz.  the  court  will 
only  interfere  'if  the  damages  are  so  large  that  no 
reasonable  men  ought  to  have  given  them,  as  was  laid 
down  in  an  action*  for  libel  in  1889,  where  a  jury 
gave  a  man  ;f  5CX>  against  a  person  who  had  written 
to  the  former's  wife  a  statement,  which,  even  if  true, 
did  not  necessarily  (though  it  did  possibly)  impute 
immorality,  but,  at  ti»e  least,  unconventionality ;  two 
courts  refused  to  interfere.  In  an  action  for  trespass 
for  forcible  entry  into  a  mansion-house,  under  colour  of 
making  a  distress  for  rent,  and  remaming  there  for 
three  or  four  days,  in  order  to  assert  a  title  to  the 
property,  for  which  there  was  not  the  slightes 
Lffiin,  a  jury  in  i^jS^gave  .;eiooo  agaim 
the  principal,  a  broker,  and  his  assistants,  and  the 
verdict  w«  upheld.  So  when  in  1845.  a  landlord 
caused  considerable  injury  to  the  crops  of  his  tenan 
by  selling,  felling,  and  removing  timber,  without 
applying  for  leave  to  enter,  the  jury  assessed  the 
damages  at  £loo,  the  court  refused  to  interfere 
although  the  net  value  of  the  entire  crops  did  not 

^'"^i-S,°£i?.  v.  Harvey*  in  1814  was  an  extra- 
ordinarycase.  Mr.  Merest, 'a  gentleman  of  fortune,  was 
shooting  on  his  own  manor  and  estate  m  a  common  field 
copious  to  the  highway,  when"  Harvey,  'a  banker, 
a  maiistrate,  and  a  member  of  Parliament,  who  had 
dined  and  drank  freely  after  taking  the  same  d.versio 
of  shooting  passed  along  the  road  m  his  carriage,  and 
quiSJ^w^t  up  to-  Merest  'arid  told  him  he  would 
ioin  his  party,  which'  Merest ' positively  declined.  .  .. 
C'  Harvey  'declared  with  an  oath  that  he  would 
shoot,   and    accordingly    fired    several    times   upon 

'  Pratd  v.  Graham,  24  Q.  B.  D.  53. 
»  5  Taunt,  ^^t^ 
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gave  £soo.  and  Mr.  Me  est  keo^ft     <  t ^''^J"'>' 
know,'  said  a   iudpe   '  Jn   =      ''^P'  '*■       I  wish    to 

ss-  •in'  fe°ii":£S'"j':irrp"  r.-"  • 

has  a  paved  walk  in  J,^^,  j  j  '  .'^"PPpse  a  gentleman 
.    '^  remember,'  said  another  judee  'a  caoc  «,»,»,» 

PoKfL-ctT-^-dTStt#^ 

sf^sfs^-sy&ir- 

the  violence  of  st^    r      .  H^^  ^y^'  <=*"^d  by 
provoked^v  Vl,rf       Grant,  M.P..  who  had  been 

sayinf,  'when  a  blow  u    ^°"^  J^f"^^  ^  interfere, 
Mothl;,rSllenSand  le.^'h  ^^  °'"'  g«n"eman  to 

snd  ins.st.ng  upon  his  privilege  (of  ParHamenWllf 
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though  not  true,  w^        handcuffed,  the    policeman 
moment    'After    Deing    nd..  •  j    ^^j  ^p 

m^atfte  >n<i  *?f'«'8«/':  '  „S'»  bTS.  e»«t    1" 

™i?.,ri7U.ng .  ™.i™  for »;  *^y^»^'a 

"*?£*«// T.  /»»<»^.  M.  &  Gr.  a»J. 
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account  the  position  of  the  aggrieved  man,  'which  may 
render  thevalue  of  an  injury  done  to  him  .  .  .  adequate 
to  ^10,000  and  the  ability  of  his  accuser  to  sustain 
such  a  verdict.  «=""" 

_  In  such  cases  it  is  inevitable  that  the  natural 
indignation  of  the  unsophisticated  citizen  should  ex- 

A^J^i'tH'^  *^  ^*^  ^P""*  P'«^«"t  vindictive 
damages.*  Thus  in  actions  for  seductions— in  form 
clajras  for  a  pecuniary  equivalent  for  the  loss  of  seivices 
of  the  wronged  female,  and  not  to  be  entertained  unless 
Uiere  be  such  loss,  and  not  to  be  brought  by  her  but 
by  her  master  or  relative  who  suffers  such  inconvenience 
-the  law  never  scrutinises  nicely  the  amount  in  which 
the  wrong-doer  is  mulcted.  So  in  actions  for  breach  of 
promise  of  marriage,  nominally  the  inquiry  is  (when 
the  breach  IS  established)  into  the  material  loss  of  the 
r/J  'r"f.'"i?3S,  whena  juiygaveajilted  lady;f35oo, 
m  the  belief  that  the  offender  was  a  very  rich  man,  the 
Court   agreed  to  review  the  verdict  on  some  evidence 

.^Lf"i'^^*'*.''\^  ''^^"  exaggerated,   though    it 
ulUmately  came  to  the  conclusion  that  this  was  not  so. 
and  declined  to  regard  the  damages  as  excessive.  .  . 
But  in  another  such  action,*  in  1890,  where  the  sued 

'  But  even  here,  the  law  will  exercise  control.  Where  a  man's 
P«mour  wrote  to  him  a  libel  'of  a  very  aggravated  chaiTcter"  o^s 
'foMhT  ™^  ^*  "??  ""^'  *°"el>  shTSfterwards  divorc«l  Um- 
e^fXKTv,  °^  ""^"""""S  "y  good  will  that  might  continue  to 
S^l-.- ^T  '^*'"' ""l  »'  tlie  trial  the  wife  was  cross-lamined  with 

n»  loss  could  not  be  reasonab  y  deemed  to  be  a  mattpr  fnr  fcj.™ 

te"™  heM  ti"s  r^'^^^y  iU  ^r'the".^^^ 

"^rnm  was  Held  to  be  excessive,  and  reduced  to  Aeoo  Th»  ..™rJ 
fftSnSr^  """'  "  was.««'for  'vindictive 4um"«'dam4"es'^ 
^?U>at  the  jury  were  entitled  to  enhance  them  on  account  oPthe 

Xh^!.  ^^*'  ^J°°°  ™  "'together  outside  reason,  and  was  alum 
wtach  no  juiy  could  reasonably  have  aitived  at  .  .  .  raceotbT^ki^ 

JCnmla  v.  Duneait,  &e  Tlma,  August  13,  igga 
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had  behaved  with  great  baseness,  a  jury,  by  aAvarding 
;f  io,ooo,i  exemplified  the  easiness  of  defeating  the^ 
own  object,  for  the  person  in  question  became  bankrupt, 
a  result  which  often  follows  'crushing   damages. 

Tnally.  a  case  in  i884»  well  illustrates  the  law  on 
this  subject    After  a  trial  of  very  great  length,  ;£50oo 
damages  were  awarded  a  sculptor  for  libel.   On  appeal, 
both  on  the  ground  that  the  verdict  was  against  the 
weight  of  evidence,  and  that  the  damages  were  excessive 
-one  judge  thought  that  the  verdict  was  wrong,  one 
that  it  wa!  right,  and  the  third  with  whom  the  first 
agreed,  that  the  damug-^s  should  be  reduced  to  £500. 
To  this  the  sculptor  -^reed,  and  accordingly  a  new 
trial  was  refused,    iu^  Lawes  was  not  satisfied,  and 
went  to  the  Court  of  Appeal.    But  as  this  was  to 
re-open  the  whole  matter  on  its  merits,  this  court  had 
to  r^iew  the  evidence,  and  coming  to  the  conclusion 
that  the  verdict  was  not  »?»!"«*  *,^7='g^*°!57S 
resolved  that  the  original  verdict  (for  fSOO?)  should 
stand."    Incidentally  it  was  determined  that  the  re- 
viewing court  has  power,  with  the  consent  of  the  suer, 
to  reduce  his  damiQes  or  with  the  consent  of  the  sued 
to  increase  them-in  both  cases  instead  °f  ordering  a 
new  trial,  which  is,  if  possible,  always  to  be  a^^K^ed 
But  this  was  overruled  in  1905  {IVatt  v.   Wzti,  21 
T.  L.  R.  386) ;  both  parties  must  consent. 
We  mmt  now  turn  to 

34.  OTHER  GROUNDS  OF  APPEAL 
Actual  misconduct,  in  the  ordinary  sense,  of  juries  is 
rare ;  but  there  was  a  case  at  Swansea  m  1840.      1  ne 

•  The  same  sum  was  awarded  in  Ireland  in  a  case  of  erim.  cm. 

^^^'f^^^f^ii^^oTo^l'':  See  the  7>V«,.  March  .8,  .884. 

of  the  above-mentioned  effect  of  •  crashing   damages,  1.*.  that  tney 
not  paid. 
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trial  took  place  in  a  large  room,  without  anything  to 
separate  the  jury  from  the  other  persons  present  It 
was  sworn  that  m  the  course  of  the  trial  the  jury,  with- 
out the  authority  of  the  under-sheriff  or  stopping  of  the 
proceedings,  went  out  and  returned  smoking  cigars  On 
one  occasion  some  were  seen  talking  to  the  plaintiff's 
attorney  in  an  adjoining  public-house.' »  The  verdict 
\vas  for  the  plaintiff,  and  a  new  trial  was  ordered 
nutLlX^"'  °'a-T  *  P'°''ab!'.,  case  can  be  made 
out  that  the  verdict  was  obtained  by  perjury  «p-  if 
a  material  witness  is  actually  convicted  thereof."  lAere 
win  be  a  new  trial.  About  1765  there  was  an  extrl! 
ordinao'  case."    Fabrilius  '  was'  a*  Dane,  and  Sie  cSL 

L™!  n°"- K**  *?.?  '"*•  ^^  ^'  ^^  had  escaped 
from  a  Danish  settlement  in  the  East  Indies  ^h 
6000  pagodas  (;f  2400)  quilted  about  his  body  me 
was  present  in  court,  walked  to  and  fro  with'  great 
agi  ity,  and  then  showed  he  had  6000  pieces  of  lead 
h Lli^H'^'f  ^T^^f*^^  concealed  and  fastened  about 
I^Hi^l^"^  That  he  came  aboard  one  of  our  East 
India  ships  of  which  the  defendant  was  mate,  and  he 

Ll«  \Z  ^'k  P^§°^^  *'■*  ''™-  Some  Danish 
Milors  who  were  aboard  swore  to  circumstances  which 

the  defendants  hands.  Great  stress  was  laid  upon 
the  confusion  the  defendant  appeared  to  be  in  when  the 
money  was  demanded  of  him':    A  witness,  wlTo  cal  ed 

s^o^^  %5^f  •  ^^f"^'  '^°'^  t°  circumstances  In 
support  of  the  plaint  ff's  case.  .        So  the  inn,  fr,  ti,- 

A2400.  (The-  Danish  ambassador  sat  by  Lord  Mans- 
no  e rTrnT"^  ''™^«lf  f^^the  plaintiff.  MaS 
ground  that   the  whole  was  a  Fiction  supported  by 

'  ffa^iis  V,  SuJif,  S  Dowl.  315. 

.  f^,""-  •^"Y-  3  Doug-  34  (1781). 
Fairt/iM  V.  Cxi,  3  Burr.  1771. 
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oeriury   which  he  could  not  be  prepared  to  answer. 
ffi^sin«  the  trial,  many  circumstances  had  been 

Kve^e^to  detect  the  -q"i^ -1>i?t.  Je'  *  ve^ 
omation  of  the  witnesses.  The  Court,  alter  a  very 
striS  ^rutiny^  granted  a  new  trial  on  payment  of 
co"2  The  justice  and  propriety  of  this  determma- 
tton  appeared  in  a  very  strong  light  to  many  persons, 
Xffiht  the  whole  story  to  be  manifestly  a  sdieme 
T£nl  supported  by  r&nt^fy^  ^^"'"''^ 
-^IJot^'riur:  T;AZ.TZ  .me  effect 
as  Slful  pSjury,  and,  accordingly,  there  was  a  new 

^"''Sint  S'^^'arithose  where  the  faC  are 
not  even  known  to  the  losing  side  at  the  trial.  Thus 
Tn  iSaTon  the  oath  of  Thurtell  (afterwards  a  noton- 
™,rmurderer  who  was  executed  in  1824),  a  juiy 
a^rrd  neariy  two  thousand  pounds  against  an  in- 
awaraea  n"=^"/  .  ._-.t  of  goods  burned  in  a 
surance  ^^'g^^y  '"  ^'S  susplcted  that  the  fire 
rfdurto  aiSu?  Ae%ge  &y  told  the  ju^ 
rtTat  suspicion  was  not  enough;  unless  they  were 
SSsfied  ATth^owner  had  been  guilty  of  the  capita 
£ce  alarson  then  was,  they  could  not  find  agams 
S^  Nor  wS  it  till  proof  wa^  adduced  of  the  actual 
XiSto^efraud^the  compariy-showing  that  the 

^aS'^S^c^'r^hui^l^Vthem^^^^^^^^ 

S  Aer^had  be^^n  a  verdict  and  judgment,  was 
dSreS  after  the  trial,  a  new  trial  was  allowed. 

1  S^/fJ*'- •«'^^iL3°°l;^i4S.    But  the  mUtJce  must  be 
Kriou.  «.d  .b«l»tely  cl«u.    S«  3  T.  L.  R.  71.      •»<>■ 
•  TkurtMy-  BeaumoHt,\  B^- 339- 
'  Bnadhtod  v.  Afarshall,  a  W  Bf.  9S6- 
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But,  as  in  these  instances,  the  'new  fact'  must  be 
practically  conclusive  ;  i.e.  it  must  be  tolerably  certain 
that,  had  it  been  known  the  verdict  would  have  been 
the  other  way, '  unless,'  as  a  judge  put  it,' '  it  can  be 
shown  that  the  verdict  was  based  on  mistake,  surprise, 
or  fraud,'  there  will  not  be  a  new  trial.  The  same 
authority,  while  setting  up  the  same  test  in  a  case  >  in 
1902,  observed  that  though  there  ought  to  be  such 
new  evidence  as  would  probably  upset  a  judgment— 
in  this  case  there  was  no  jury— that  before  the  Court 
of  Appeal  need  not  necessarily  be  such  as  could  be 
produced  at  the  trial;  it  must,  apparently,  be  enough 
to  convince  that  court.  ^ 

Fraud  generally,  as  the  means  of  getting  a 
judgment,  is  a  ground  for  a  new  trial;'  but  as  the 
cases  are  rare,  except  in  the  form  of  perjury,  there  is 
no  need  to  pursue  the  subject  (see  p.  131) 

Probably  an  unique  ground  for  setting  aside  a 
verdict  was  that  accepted  (amongst  others)  by  the 
Court  of  Appeal  in  a  case «  where  counsel  had  made 
disparaging  statements  about  the  party  opposed  to 
him,  without  in  any  way  substantiating  them  by  evi- 

tr^l^  ^K^-  '^^  T?  ^"J"^^  "°'  'appraise  how 
far  these  observations  had  affected  the  verdict  of  the 
jury,  who  had  given  ;f  500  damages  for  libel  against 
the  party  in   question.     It  thought  that,  though  the 

doubt  modified  it,  and  the  damages  might  in  conse- 

TZ"  .^T  ^^.  't^"""^'  ^^  h»d  not  realised 
sufficiently  how  much  this  departure  from  the  ordinary 
practice  of  counsel  might  have  influenced  the  jury 
rf^ifn'^*  u^^^  ""Z'  suggestion  that  juries  cannot 
distinguish  between  evidence  to  facts,  and  unsupported 

tVallaa  v.  Cm*,  the  Tima,  Jnne  15. 19^ 
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may    reverse  *«    decision   o«  naturally 

giving  i"dgme"t  Jor  e*e  „^^^^^^       ^^^  ^^^,  , 
occurs  much  more  "equenuy  ^  ^^j^jj^^^ 

a  point  of  1*«  Xdtg    o?  fa^  «e  '"'P-g^^^.'  ^°' 

*;rX^2tf  th^sh:;^'^^^^^  way' we  have  seen. 
with  the  jury,  when  there  ts  one. 


35.  COSTS 
•  costs;  s.d  a  judge  m  1 8^^- -  „^SmniK  ^ 

Jinishment'  ««  *'=JS^r°Ss  them.  There- 
L  a  bonus  to  the  ?a^^XinSon  can  be  found 
fore,  if  the  extent  °f  .^^\J*^"S  to  be  allowed  is 
out,  the  extent  to  ^h*  cof  ougnt  ^^^ 

also  ascertamed.    Of  c°"f?^>  j^     ^ain  arbitrary  rules 

-t nS  Z  dTm^SX  Aen  y^ou  find  out  the 
cosS  which  should  be  allowed.* 


"«."gS'»'i~S*n  ■^•-«  V.  S.,*.  S  H.  &  N.  385. 
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This  may  be  taken  to  represent  the  theory  of  the 
law.     In  practice,  the  theory  cannot  usually  be  per- 
fectly realised,  because  it  assumes  the  existence  of 
other  theories,  from  the  application  of  which,  as  a 
matter  of  fact,  one  side  or  the  other  departs.    The  law 
lesumes  that  the  losing  side  has  necessitated  the  liti- 
gation, and  should  therefore  pay  for  it;>  but  as  a 
matter  of  fact,  this  is  not  always  so :  the  winning  side 
may  be  legally  as  well  as  morally  to  blame,  or  both 
sides  or   neither,  i.e.  there  may  be  no  blame  in  the 
matter— the  law  itself  may  make  the  litigation  neces- 
sary.   And  there  are  infinite  varieties  in  the  distri- 
bution of  the  responsibility  between  the  parties,  of 
whom  there  may  be,  and  frequently  are,  more  than 
two.    For  theory  and  practice  to  coincide,  we  must 
suppose  a  suer  clearly  in  the  right,  a  sued  clearly  in 
the  wrong,  and  the  course  of  the  action  so  smooth  that 
the  former  did  not  indulge  in  a  single  penny  of  ex- 
pense beyond  the  strict  legal  allowance,  with  the  result 
that  when  he  gets  a  'clean  win,'  and  judgment  with 
costs,  he  is  awarded  not  only  his  substantive  claim, 
but  all  that  it  has  cost  him  to  vindicate  it     But  this 
state  of  things  occurs  seldom,  if  ever ;  one  of  the  com- 
monest reasons  being,  that  even  where  a  demand  is 
thoroughly   justified,  the    maker    in   prosecuting    it 
incurs  expenses  beyond  those  the  law  will  refund  him. 
Even  in  the  imaginary  case  supposed,  where  he  does 
recover  every  farthing  '  out  of  pocket,'  he  still  loses  his 
time  m   'getting  up'   his  case,  and  in  attending  at 
court,  though,  as  a  witness,  if  he  was  one,  he  may  be 
allowed  certain  expenses :   ideal  justice  would  com- 
pensate him  for  this  loss,  to  say  nothing  of  his  anxiety 
And  It  is  obvious  that  the  law  must  set  some  limit  to 
the  expense  to  which  a  winner  has  the  right  to  put  a 
loser.    To  take  a  familiar  example,  it  would  be  grossly 

.,tri,I^J  ^""T^  rale  applies  to  appeal;,  the  winner  of  the  final  fight 
gettmg  the  costs  of  a!!,  as  to  which  see  a  suggestion  (p.  175). 
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unjust  for  any  one  who  had  a  clear  case,  free  of  all 
legal  diflficulty,  to  employ  three  or  four  counsel  at  the 
trial  and  saddle  his  opponent  with  their  feea  as  'costs.' 
Accordingly  'costs'  are  strictly  regulated  by  law. 

In  the  long  course  of  practice  the  details  of  this 
subject  have  been  pretty  thoroughly  worked  out,  and 
a  staff  of  officials,*  as  part  of  an  elaborate  machinery, 
has  come  into  existence  to  do  justice  in  each  case  in 
this  respect  Nothing  can  here  be  attempted  except 
an  outline  of  the  general  principles  relevant. 

In  all  cases,  the  proper  authority  as  to  costs  is  the 
authority  who  decides  at  the  hearing — the  judge  at 
the  trial,  a  court  or  judge  of  appeal,  when  die  appeal 
is  determined,  or  the  official  who  decides  preliminary 
points  before  a  trial,  at  the  time  he  so  decides.  From 
that  discretion  sometimes  there  is  no  appeal,*  unless  a 
question  of  law  arises, «.«,  it  is  contended  that  some 
order  as  to  costs  is  bad  in  law.  In  all  cases  where 
costs  must  be  asked  for,  they  must  be  asked  for  at  the 
conclusion  of  the  hearing  or  trial  to  which  they  relate, 
for  then  the  merits  are  fresh  in  the  mind  of  the  judicial 
authority ;  though  of  course  he  may,  if  it  is  convenient, 
reserve  his  decision  on  the  point,  or  have  the  question 
argued  at  some  future  time. 

The  general  rule  is  that  costs  follow  the  event,  »>. 
the  successful  party  is  awarded  some  costs  from  the 
unsuccessful  What  are  these?  It  is  impossible  to 
enumerate  them,  because  in  each  case  they  depend  on 
the  particular  circumstances.  Nev  theless,  certain 
fixed  principles  have  been  bodied  forui  in  the  course 
of  centuries,  and  these  are  administered  by  experienced 
officials. 

As  an  illustration  (merely)  of  a  common  tj^ie  of 
the    costs    allowed   between   party  and   party,— Mr. 

'  Called  taxing  inaiters  (/am«  =  to  criticise  or  challenge). 
'  And   '  the  House  of  Lords  will  not  entertain  an  appeal  against 
costs  only*  {Cabdonian  Rmlmy  Company  v.  Barrit,  1903,  A.  C.  126). 
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Gordon,  in  his  bool<  on  'Costs'  (1884),  says  that  a 
successful  plaintiffs  costs, '  independent  of  the  result 
of  particular  issues,'  i.e.  subsidiary  points  on  which  he 
may  have  failed  and  got;  no  costs,  or  even  been  ordered 
to  pay  the  costs,  include :— '  letter  before  action  :  in- 
stnictions  to  sue:  writ:  service  of  writ:  search  for 
appearance  if  no  notice  of  appearance  having  been 
entered  is  given  :  claim,  or  notice  in  lieu  of  claim  :  in- 
stnictions  for  claim:  reply:  attendance  to  deliver 
claim:  and  subsequent  pleadings,  if  delivered:  in- 
structions for  same  :  all  necessary  and  proper  perusals : 
notice  of  trial :  setting  down  cause :  attendance  at  the 
trial :  instructions  for  brief :  drawing  brief  and  copy 
for  counsel :  copies  of  necessary  documents :  counsel's 
fees,  etc. 

A  successful  defendant's  costs  of  the  cause  in- 
clude—instructions to  defend  :  undertaking  to  appear : 
entering  appearance :  notice  of  appearance :  perusing 
statement  of  claim  :  instructions  for  defence :  drawing 
sarne,  delivery  of  pleadings  :  instructions  for  rejoinder 
and  drawing  of  any  rejoinder,  attendance  at  trial: 
bnef  for  counsel,  etc.,  as  in  the  case  of  plaintiff'  (p 
152).  The  generality  of  the  rule  (p.  136)  may  be 
illustrated  by  the  following  case"  in  1880:  An  English 
firm,  agents  of  publishers  in  New  York,  received  a 
consignment  of  copies  which  infringed  an  English 
copyright  They  were  innocent  in  the  matter,  and 
upon  receiving  a  warning  from  the  copyrighter  they 
determined  not  to  sell  the  copies,  and  were  willing  to 
give  a  promise  to  this  effect ;  but  before  they  could  do 
this,  an  injunction  was  sought  against  them,  '  import- 
ing for  sale'  being  a  clear  offence  under  a  Copyright 
Act,  and  they  had  to  pay  the  costs  of  the  action.  '  As 
1  understand  the  law,'  said  the  judge,  'as  to  costs  it 
IS  this,  that  where  a  plaintiff  comes  to  enforce  a  legal 
nght,  and  there  has  been  no  misconduct  on  his  part— 

'  Confer  v.  IVhiUiHgkam,  15  Ch.  D.  501. 
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no  omission  or  neglect  which  would  induce  the  court  to 
deprive  him  of  his  costs— the  court  has  no  discretion, 
and  cannot  take  away  his  right  to  costs.  There  may 
be  misconduct  of  many  sorts :  for  insUnce,  there  may 
be  misconduct  in  commencing  the  proceedings,  or 
some  miscarriage  in  the  procedure,  or  an  oppressive 
or  vexatious  mode  of  conducting  the  proceedings,  or 
other  misconduct  which  will  induce  the  court  to  refuse 
costs  ;  but  where  there  is  nothing  of  the  kind,  the  rule 
is  plain  and  well  settled.  ...  It  is,  for  instance,  no 
answer  where  a  plaintiiT  asserts  a  legal  right  for  a 
defendant  to  allege  his  ignorance  of  such  right,  and  to 
say, '  If  I  had  known  of  your  right  I  should  not  have 
infringed  it.'  ...  I  have  often  remarked  that  there  is 
an  idea  prevalent  that  a  defendant  can  escape  paying 
costs  by  saying,  '  I  never  intended  to  do  wrong. 
That  is  no  answer,  for  as  I  have  often  said,  some  one 
must  pay  the  costs,  and  I  do  not  see  who  else  but  the 
defendants  who  do  wrong  are  to  pay  them.  So 
much  for  the  general  rule.  Costs  follow  the  event, 
and  are  Uxed  on  the  ' party  and  party'  scale. 


:|f':|;:|l 


A.— Jury  Trial 

Now  for  the  first  important  exception.  If  there 
has  been  a  jury,  the  judge  may,  '  for  good  cause, 
deprive  the  successful  party  of  his  costs.  Naturally 
there  has  been  much  discussion  as  to  the  meaning  of 
'  good  cause.'  The  law  was  laid  down  in  the  following 
case*  One  of  Bostock's  servants  occupied  an  open 
space  in  Ramsey  with  his  menagerie  for  fifteen  hours, 

■  But  the  sltictnas  of  this  rule  has,  perhaps,  been  since  modifieJ 

A-if°»oftheSupiemeCourt,  Order65,  rnlei. 
»  B0Stock  V.   Ramsty,   ttt.,   Counctl,   1900,    I  Q.  B.  357>  »"''  ' 
Q.B.  616. 
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despite  the  prohibition  of  the  local  authority.  Some 
months  after,  criminal  proceedings,  characterised  by  a 
judge  as  perfectly  'puerile'  and  involving  Hostock, 
who  lived  at  Glasgow,  in  great  inconvenience  and 
soim  expense,  were  taken  at  Huntingdon  for  an 
unlawful  obstruction.  The  judge  there  'made  some 
strong  comments'  on  the  case,  and  soon  directed  the  jury 
to  acquit  Thereupon  Bostock  brought  his  action  for 
malicious  prosecution  ;  but  Lord  Chief  Justice  Russell, 
holding  that  the  council  had  reasonable  and  probable 
cause  for  their  action,  and  had  not  acted  maliciously, 
decided  in  their  favour  and  withdrew  the  case  from  the 
juiy,  but  at  the  same  time  deprived  the  winners  of 
their  costs  in  view  of  their  conduct ;  saying,  *  I  am  of 
opinion  that  the  judge  is  not  confined  to  the  con- 
sideration of  the  defendant's  conduct  in  the  actual 
litigation  itself,  but  may  also  take  into  consideration 
matters  which  led  up  to  and  were  the  occasion  of  that 
litigation.  In  the  present  case  I  think  I  am  entitled  to 
look  at  the  antecedent  conduct  of  the  council,  which 
led  to  the  apparent  necessity  of  Bostock  to  vindicate 
himself  against  the  charge  which  had  been  brought 
against  him.'  And  the  Court  of  Appeal— for  there  is 
an  appeal  on  what  is  '  good  cause ' — thought  so  too. 

Here,  then,  the  sued,  though  successful,  was  de- 
prived of  costs,  and  this  case  merely  followed  the 
principle  of  another,  a  striking  case*  in  1880,  where 
the  successful  suer  was  deprived  of  his.  A  doctor 
brought  an  action  for  libel  against  a  lady  who,  in  a 
letter  to  a  rich  old  woman  whose  affairs  he  had 
formerly  managed,  and  who  was  just  coming  out  of 
an  asylum,  wrote,  '  Mind  you  keep  away  from  that 
doctor  ;  you  know  what  he  brought  you  to  before,' 
and  a  jury  gave  him  ;f  10  damages,  but  the  judge 
depnved  him  of  the  costs,  saying,  'The  libel  was  of 
a  very  mild  character,  but  the  reason   I   deprived' 

'  HarntU  v.  Viti,  s  Ex.  Div.  307. 
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him  '  of  costs  was  this,  that  I  thought  he  had  brought 
the  whole  thing  on  himself.  The  old  woman  was 
evidently  of  weak  intellect,  and  he  had  got  hold  of 
the  whole  of  her  property  so  as  to  excite  very  just 
suspicion  on  the  part  of  the  neighbours.  .  .  .  Then ' 
Harnett '  was  induced  to  give  up  the  money  he  had 
got,  and  this  was  a  kind  letter  ...  to  the  old  woman 
who  was  coming  out  of  the  asylum.  The  verdict,  to 
my  mind,  was  inexplicable  .  .  .  and  I  came  to  the 
conclusion  that  it  was  just  the  case  in  which  the  court 
is  to  interfere.'  Another  judge  thought  that  the  jury 
might  have  been  perfectly  justified  in  their  verdict, 
and  the  judge  equally  so  in  holding  that  if  the  suer 
'  had  been  a  person  with  proper  feeling  he  would  not 
have  brought  the  action,'  and  that  the  proper  course 
had  been  taken,  and  this  view  prevailed  in  the  Court 
of  Appeal,  where  it  was  said, '  TTie  jury  are  not  judges 
of  the  costs  of  the  action,^  and  on  the  other  hand,  the 
judge,  in  exercising  this  jurisdiction  . . .  must  not  take 
upon  himself  to  overrule  the  verdict  of  the  jury,  and 
has  no  right  to  say  that  the  particular  thing  com- 
plained of  was  not  a  libel. .  .  .  But  (N.B.)  the  amount 
of  damages  given  by  the  jury  is  not  to  be  considered 
as  conclusively  establishing  any  remaining  matter  at 
issue.  Every  judge  would  take  it  as  a  material 
element  in  considering  whether  this  jurisdiction  .  .  . 
is  to  be  exercised  or  not  But  it  is  the  duty  of  the 
judge  who  tried  the  case,  and  the  duty  of  the  Court 
of  Appeal  also,  to  consider  the  whole  circumstances  of 
the  case,  everytiiing  which  led  to  the  action,  everything 

'  But  they  often  try  to  be.  In  Xilly  v.  Shtrlock  (aboTe,  p.  U3), 
the  jury  could  not  agree,  and  came  into  court  and  asked,  '  What  verdict 
would  carry  costs?'  The  judge  told  them  it  was  no  business  of  theits, 
*  otherwise  they  might  defeat  the  law,*  because,  *  it  says,  in  certain 
cases,  for  the  prevention  of  frivolous  actions,  if  the  plaintiff  does  not 
recover  a  certain  amount,  he  shall  try  his  action  at  his  own  expense.  .  •  ■ 
Yon  ou^t  to  say,  '  We  will  give  a  certain  amount,'  but  the  amount 
ought  not  to  be  regulated  by  its  effect  upon  the  costs.'  There  can  be 
no  doubt  that  the  jury  sonMtimes  intend  to  give  coats,  and  no  more. 
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which  led  to  the  libel,  everything  in  the  conduct 
of  the  parties  which  may  show  that  the  action  was 
not  properly  brought  in  respect  of  the  libel  I 

am  satisfied  that  this  letter  never  did,  or  could  have 
done,  the  slightest  harm  to'  Harnett,  'and  further 
that  It  was  not  the  true  cause  of  the  litigation. 
I  cannot  but  think  that  the  sum  of  £io  was  not 
awarded  as  the  measure  of  any  damage  due  to  the 
letter,  or  as  fte  measure  of  injury  to  the  wounded 
feehngs  of  Harnett,  'but  was  obtained  through  the 
eloquence  and  skill  of  his  counsel,  who  managed  to 
impress  upon  the  jury  that  a  less  sum  would  not  be 
suffiaent  to  send  Harnett  home  with  Iv  ;  character 
cleared.  In  fact  it  was  given  as  a  response  to  the 
appeal  to  their  feelings.  ...  I  think  that  the  judge 
was  justified  in  holding  that  the  £io  .  .  .  wai  not 
substantially  different  from  2CW.  .  .  .  It  would  be 
doing  injustice  to  the'  sued  'if  we  were  to  make  her 
and  her  husband  pay  costs  on  account  of  this  in- 
cautious letter.' 

But  even  where  there  is  no  misconduct,  a  suc- 
«ssful  suer  may  be  deprived  of  some  of  his  costs, 
forster  took  a  house  on  lease  from  Farquhar  and 
others  on  their  agreeing  to  make  the  drainage  good, 
and  occupied  it  with  his  family.  Soon  after  his 
cftildren  and  some  of  his  servants  were  attacked  by 
scarlet  fever,  which  the  doctor  put  down  to  the  de- 
ective  drainage,  which  was  then  examined  and  found 
to  be  amiss.  Thereupon  he  brought  an  action  « 
against  Farquhar,  etc.,  claiming  for  medical  attend- 
ance, ete.,  ^217  igs. ;  cost  of  disinfection,  etc.,  £ioa  ; 
costs  of  removal,  etc,  £^0 ;  fees,  etc.,  of  sanitanr 
engineer,  £26  i8f.  6d.  But  doctors  testified  tijat  tiie 
scarlet  fever  was  not  due  to  the  defective  drainage, 
and  so  the  jury  found,  Uiough  they  gave  him  ;^i2  ^! 
in  respect  of  engineers'  fees.    Thereupon  the  judge 

'  ForsUr  v.  Farquhar,  1893,  I  Q-  B.  S64. 
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ordered  him  to  pay  his  opponents'  costs  in  respect  of 
the  other  three  items,  and  this  order  was  strongly 
confirmed  in  the  Court  of  Appeal.  '  As  a  matter  of 
reason,'  said  one  judge, '  it  is  clear  that  a  successful 
litigant  need  not  have  been  guilty  of  injustice  or 
oppression  to  make  it  unfair  that  he  should  cast  on 
his  opponent  all  the  costs  of  litigation.  The  measure 
of  what  is  fair  as  to  costs  is  not  to  be  found  in  a  mere 
consideration  of  his  conduct  towards  the  opposite  side. 
It  may  have  been  reasonable,  from  his  point  of  view, 
to  do  that  which  it  would  be  unreasonable  to  make  the 
opposite  litigant  pay  for.'  (And  he  recited  a  remark 
of  Lord  Halsbury's,  viz. '  I  cannot  entertain  a  doubt 
that  everj^ing  which  increases  the  litigation  and  the 
costs,  and  which  places  on  the  defendant  a  burden 
which  he  ought  not  to  bear  in  the  course  of  that 
litigation,  is  perfectly  good  cause  for  depriving  the 
plaintiff  of  costs.') 

A  few  lines  from  this  judgment  may  be  added  as 
illustrating  what  has  been  said  (p.  49)  on  another 
subject.  'It  is  said  by'  Forster  'that  the  various 
items  of  damage  claimed  do  not  create  separate 
issues  in  the  pleader's  sense,  nor  for  the  purposes  of 
taxation.  That  is  perfectly  true,  but  it  is  a  mere 
technicality  of  pleading  and  of  the  taxing  office  whidi 
has  survived  to  us  from  the  time  when  pleadings  were 
more  accurate,  and  when  the  term  '  issue '  had  a  recog- 
n-jed  meaning  with  respect  to  them.  .  .  .  For  all 
purposes  of  justice,  these  separate  heads  of  controversy 
were  different  issues,  though  not  different  issues  or 
issues  at  all,  in  the  sense  in  which  pleaders  use  the 
term.  Why  should'  Farquhar,  'whose  defence  has 
succeeded  on  the  most  expensive,  the  most  important 
of  these  heads  of  controversy,  bear  the  cost  of  liti- 
gating it  ? '  In  earlier  days  Mr.  Forster  would  proba- 
bly have  got  the  whole  of  the  costs. 

Or  again,  when  the  misconduct  is  rather  genera! 
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than  relevant  to  the  particular  case,  a  successful  suer 
may  lose  his  costs.  In  1889  a  jockey  brought  an 
action »  against  a  newspaper  for  a  libel  alleging  that 
he  had  '  pulled '  his  horse  in  two  races.  The  jury  gave 
him  a  farthing,  and  the  judge  took  away  his  costs. 
The  higher  court  refused  to  interfere,  for,  as  one  judge 
said,  'as  a  matter  of  business  no  jury  would  give  a 
plaintiff  merely  a  farthing  damages  if  they  believed 
that  his  evil  reputation  was  not  founded  upon  truth. 
...  The  jury  meant  that  this  jockey  had  this  evil 
reputation,'  and  that,  though  he  had  not  pulled  this 
horse,  he  had  been  in  the  habit  of  pulling  before.  '  If 
that  were  so,  a  man  with  such  a  character  had  no  right 
to  bring  the  action,  and  he  acted  oppressively  in  doing 
so.'  Clearly,  then,  the  smallness  of  the  damages  is 
an  element  the  judge  must  take  into  consideration  in 
deciding  as  to  costs. 

There  is  even  a  step  farther  possible  in  the  disci- 
plinaty  use  of  costs,  and  that  is  actually  making  a 
successful  suer  pay  tlie  costs  of  the  sued.  In  1888  an 
action  for  libel  was  brought  against  a  newspaper  and 
Its  editor-manager,  and  at  the  same  time  the  latter 
sued  his  opponent  for  slander.  After  four  and  a  half 
hours'  deliberation,  the  jury  found  for  Myets  on  both 
claims,  with  a  farthing  damages  as  to  the  former ;  as 
to  the  slander,  they  found  that  Myers  had  not  in- 
tentionally slandered  the  editor.  The  judge  ordered 
Myers  to  pay  the  costs  of  the  other  side  on  the  claim 
for  which  he  had  got  a  farthing,  and  deprived  him  of 
his  costs  (and  no  doubt,  if  he  had  had  the  power, 
would  have  made  him  pay  the  opponents')  on  the 
claim  on  which  they  had  failed.  The  judge  was 
evidently  dissatisfied  with  the  verdict ;  he  thought, 
having  regard  to  the  time  taken  to  find  it,  it  was  in 
the  nature  of  a  compromise,  and  it  appears  from  his 


I  WW  V.  Cox,  5  T.  L.  R.  »7a. 

-  MytTt  V.  Tht  Fituauial  Jfews  and  Othtrt,  5  T.  L.  R. 
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remarks  that  Myers's  charges  were  untrue  and  un- 
warranted against  persons  who  had  completely  ex- 
culpated themselves,  and  that  it  was  these  charges 
which  had  led  to  the  retaliatory  paragraph  in  the 
newspaper  found  to  be  a  libel. 

So  tiie  sued,  though  successful,  may  be  deprived  of 
his  costs.  The  following  is  a  strong  case,*  because  one 
appeal  judge  thought  that  'the  charge  totally  broke 
down '  against  such  a  person.  Smith,  a  brother-in-law 
of  a  bankrupt,  asserted  that  two  valuable  policies  of 
insurance  on  the  latter's  life  were  his,  as  security  to 
the  extent  of  his  advances  to  him;  the  trustee  in 
bankruptcy  alleged  that  this  was  'a  concoction  and  a 
fraud,'  and  claimed  the  policies  for  the  creditors.  At 
tile  trial  certain  discrepancies  came  out  between  Smith  s 
evidence  then  and  previous  evidence  in  the  bankruptcy 
as  to  these  advances  and  entries  relating  to  them,  but 
the  jury  fout'd  in  his  favour.  The  judge  deprived  hira 
of  costs  on  the  ground  that  his  accounts  were  of  a 
suspicious  nature,  and  that,  by  his  evidence  in  the 
Bankruptcy  Court,  he  had  brought  the  Irtigation  on 
himself,"  as  the  trustee  was  justified  in  further  inquiry, 
and  by  two  to  one,  the  judges  above  thought  that  the 
judge  had  good  cause.  'Whenever,'  said  one  of  the 
two,  '  a  defendant  had,  by  his  mis-statements,  made 
under  circumstances  which  imposed  an  obligation  upon 
him  to  be  truthful  and  careful  in  what  he  said,  brought 
litigation  on  himself  and  rendered  the  action  reason- 
able, there  would  be  good  cause  to  deprive  him  of 
costs.  For  some  reason  or  other,'  Smith  '  told  a  false- 
hood in  the  bankruptcy  proceedings,  and,  having  done 
so,  his  creditors  might  well  believe  his  whole  stoiy  was 
false.' 

'  Suum  V.  SmM,  2  T.  L.  R.  88l,  1886.   It  must  be  a  verystrong 
caseinde^    See  Xing  <&•  Co.  v.  GillarJ,  74  L.  J.  Ch.  421,  in  IW 
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B.— Judge  without  Jury 
Til.  moM  h.  cm  K  m  JS  Tf.  ?',i»,?l>5?""t 


A  plaintiff  may  sucVeed  In  tS?  "^  ^"''  *  defendant, 
have  to  pay  the  coste  of  h/f^'"^  I  '^^'^'  «"d  still 
fe  draggKo  court  InH^.Tu*'"*  '^^  defendant 
paydSWecosteo^fteaSi  t^  "jade  liable  to 
title  to  bnng  him Ihere^  One  «f  .^^  plaintiff  had  no 
thisdoctrine  wasfoSd  ami  L  v  t  '^^  °"  ^"ch 
was  a  miserable  iuTbble  fnls^t).'^  "  ''  •""^"^*^' 
and  his  clerk  ahonf^^ThiT      •    ^l  between  an  attorney 

and  was  Sartble  fof  AeTl^'^"'"""^'^^^'^^^^^ 


E.g.  /iirrf«.  V.  Aar, 


yaifi.  I8  C.  D.  jS. 
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themselves  here  (in  the  Court  of  Appeal).  The  suit . . . 
taonffor  which  the  defence  must  be  the  apology,  and 
Ltednes"  of  which  almost  apologizes  for  Ae^efence. 
ThP  monev  soueht  by  the  claim  ...  is,  in  a  sense, 
Se  f"mKeffndant  to  the  plaintiff,  and  perhaps  ,t 
is  Is  dfar  that  the  defendant  ought  to  pay  »t  as  that 
ihf plaintiff  ought  not  to  receive  it     And  he  added: 
<^ere  "s  much  to  regret  on  both  sides.    I  think  the 
owSfw^  ill-advised  in  bringing  this  claim  forward 
Kl    bu^when  brought  forward,  it  certainly  should 
Sive  bSmet  in  a  Afferent  f"-""- J^^,^, ''^^" 
met  in  a  manner  neither  justifiable  nor  excusaDie.  ... 
rSink  •  making  the  sued  pay  cost^,  though  successf^ 
?a  jurisdl^ion  of  considerable  delicacy  and  difficu^ 
There  are  here  .  .  .  passages  of  affidavits  niea 
by  ^IlefenXit  which  go^yond  *«  ordinary  and 
omnpr  licence— which  go  into  the  private  hff.  tru.V  ?' 
ECoX  plaintiff  and  into  his  gen-UiabiU  in 
1  manner  which  cannot  be  requisite.     (He  was  cnargea 
^■Sigi^ss  neglect  of  his  duty,  habitual  drunkem 
immolality,  profligacy,  and  '>}«f!J:f^^,k  h,^%~ 
the  attorney  lost  his  action,  but  his  clerk  naaxo  p*y 
Sm  izo^for  the  impertinent  matter  contamed  in  the 
affidavits,' and,  of  course,  got  no  cosU 

Tn  this  respect  a  County  Court  judge  is  m  uic 

T^    Thl^latterset  up  the  Gaming  Acta.  «•*  that  the 

•  AnJrtw  V.  Grmt,  I9<».  «  K.  B.  6*5. 
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fte  judge,  having  given  the  successful  corporation  'the 
general  costs  of  the  action,'  went  on,  ■  buta  ve?^  con- 
siderable amount  of  time  and  money  have  b^^x 
pended  upon  the  W;f<fe  of  Pick  J<  wIS?  rSct  to 
which  the  corporation  have  failed,  although  he  h^  not 
been  successful '  (that  is,  apparent  y,  they  had  not  made 

m^.  »  i-  .^'  'J'?"''^  ^  impossible  for  any  taxine 
master  to  distinguish  or  apportion  the  costs  wiA  anf 
app«>ach  to  accuracy;  and  I  think  that  having  h^rd 
the  case,  I  can  deal  with  them  much  be  ter  myself     I 

ttHth^'  "P°"  ""rJf  *°  ■  •  •  °'«1^^'  thaX  lose 
Tie  i^H<,?^?'"?•"'°^  *'l.^  corporation's  taxed  costs 

Ser  e?but  X-"  °"  u 'k™"*"  '^^"^  was  afterwards 
reversea,  Dut  there  could  be  no  Question  ac  fr.   u:^ 

pow«  of  dealing  thus  unusually  with  ttecoste  ^" 
«rl«n^  possibilities  of  the  distribution  of  costs  are 

Sf  Ao'^,?-"""^*'''*  f  *«  '■°"°^'"g  words  of  a  ju^e 
Of  Appeal  in  a  case"  where  A.,  having  brought  an 
«tion  against  B.,  and  B.  against  A.  in  respect  of  the 

Sr  ftLV^JV'^&t''^'^  *^™^  both  a^n?bt 
mmking  that  B.'s  charges  were  frivolous,  had  made 

h«n  pay  certain  costs.    ■  The  judge  has  a  a  Je  dS 

to^  as  to  costs ;  he  may  make  the  defendam  palthe 

ooste  of  some  of  the  issues  in  which  he  faileJ^alAough 

may  *i;''Ch"'?^^:^  in  the  whole  actioi.     Org 

S^Son  th^Kr^*'"  ^'^^^^g.  b"t  that  he  could 
for» .  I J  j"  *^  '''^'"^  '"  »  definite  proportion  there- 
fore would  dismiss  the  claim  with  costs.    Or  he  mfght 

I  f^"^"-  ^""'  '894.  3  Ch.  71. 


I 


ins^ 


It 

ii 

1 

llfr^ 

IF' 

'■'■  :t 

'I 

•  i 

■'•\' 

The  Spirit  of  our  Laws 

say  that  the  plaintiff  should  have  half  the  costs  of  the 
S  or  some  other  aliquot  patt>  Or  he  may  follow 
the  course  which  I  sometimes  adopt,  and  I  generally 
find  that  the  parties  are  grateful  to  me  for  domg  so, 
n^elj*  fix  a  definite  sum«  for  one  party  to  pay  to 
ftVothw  so  as  to  avoid  the  expense  of  t«at.on  taking 
care  in  doing  so  to  fix  a  smaller  sum  than  the  party 
would  have  to  pay  if  the  costs  were  taxed  ._.  .  there 
is  no  appeal  from  the  discretion  of  the  judge. 

It  wm  be  noticed  in  this  passage  that  the  arbiter  of 
coste  is  '  the  discretion  of  the  judge.'  This  discretion 
replaces,  where  there  is  no  jury,  the  '  goodc*"^  *»;j* 
mSst  exist  where  there  is  a  jury,  or,  rather,  the  go^ 
cause  for  departing  from  the  general  rule  in  the  form 
case  is  a  matter  for  the  judge's  discretion,  and  it  will 
^1^  noticed  that  the  la^  four  (High  Court)  instances 


n  1002  a  iudce  rematked  that  the  *  form  of  di»idin(;  U>e  cosU 


'  So  in  I 


Sfa  pit^  da^m  dCnot  connote  b,  themselves  any  of  the  eenm 

„d,  if  that  in  be  done,  time  and  expense  are  saved,  °i^'^•^^^ 
rSethod  is  necessarily  rragh,  and  in  the  "«««  °f  "i/^^^^'i^kd, 
itiU,  I  cannot  help  thinking  that  sndi  a  rough  est  mate  is  just  as  likeiy 
to  do  what  is  right  as  the  more  logical  and  precise  meUiod  (W.  « 
U^)«).Tiis  method,  it  seems,  «  ««"<!« Jor  <««.  of  much  ^ 
ntricite  detail,  complete  invesUgaUon  into  which  """Id  »«  P,"'"f  £ 
„  impossible.  Thus,  in  1902.  where  "^f  "™!™f"',^,''l'd^„. 
was  aSSed,  and  the  chief  evidence  went  t-ok  to  'Sf*.  ""a  J™! 
mMra^Vii  to  1876.  and  there  were  two  hearinp,  and  each  party  "^ 
SS^sTelful  (aid  it  P'o'-bly  woddhaveWn  impo^^^^^ 
SSrLty  eiactly  with  the  costs  for  which  he  was  l«ble),  the  judp 
f"  P,*ly.  rrr./..  .c ..  .~,.tv,i.r.  iiul  bade  one  party  pay  the  otlio 


justice,'  and  Oat  sncB  an  oraer  wa.    •"."'"-/ ~.>:r":-> 
taxing  master-  (5«<r«  v.  Sw«h  and  Edg«r,  1903,  >  Ch.  230)^ 

^■his  is  now  constantly  done,  espeaaUy  where  the  fund  to  be  ■im. 
with  is  small. 
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of  departure  from  the  general  rule  were  decisions  of  a 
Chancery  judge  sitting  alone.'  Practically  there  is  no 
difference  between  the  two  kinds  of  judicial  control, 

^.„«  k'T^T*"^,,*'  "S^'^y  '"  *«  given  circum- 
stances ;  but  technically,  while  there  is  an  appeal  as  to 
good  cause,  there  is  none  from  the  judge's  'discretion.' 
btill,  It  has  been  laid  down  that  'wide  though  the 
discretion  is,  it  is  a  judicial  discretion,  and  must  be 
exercised  on  fixed  principles,'  and  where,  as  in  one  of 

?nnii^ ^^**^"'^u'  *•=  *«'"g  ?""«>'«=  ^  been 
applied  to  costs,  the  reviewing  court  will  interfere. 
But  where  that  discretion  has  been  exercised  it  will 
not  interfere.  Thus,  where  a  man,  by  erecting  some 
buildings,  and  especially  a  wall,  obstructed  his  next 
door  neighbour's  light  for  a  time,  but  on  the  latter*s 
reraonstrance,  offered  to  give  him  full  satisfaction 
without  litigation,  and  soon  after  the  latter  took  an 
action  against  him,  renewed  his  offer  in  effect,  and  on 
this,  too,  being  refused,  pulled  down  the  wall  but  went 
on  with  the  rest  of  the  building,  and  when  the  action 
against  him  was  heard,  the  judge,  evidently  thinking 

J^  ?*^'°"  ""g'''  ^"^  been  dispensed  with, 
awarded  £2  against  htm,  witAout  costs,  for  the  ob- 
^nietion  to  the  light  while  the  wall  was  up,  but  as  to 
the  claim  for  injury  to  his  neighbour's  premises,  through 

court  above  held  "that  there  was  no  appeal  from  the 
decision  as  to  costs,  and  it  must  be  obvious  from  this 

^I^  .If  '^"''^*A**=  ^^^  ***•  'f  *ere  had  been  a 
Juiy,  there  would  have  been  very  '  good  cause '  for  that 

h^al,?fi  u  "'^^'■^  'J"*"  '^'^''  ''^^'^'^  bad  innocently 
iwught  five  hundred  cigarettes,  valued  at  17s.  6d.,  which, 
■n  fact,  mfnnged  a  trade  mark,  and  returned  the  great 

&v<L'rf'i'm™^1^  °^Chan«^-  the  tradition  has  been  genenUl.in 
cZ^l»??^'''^-,'^"'''?*''""*°°'*e  practice  of  the  rfigh 

'  Phnnay.  Malttnion,  65  L.  T.  354,  in  1891. 
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bulk  of  them  when  they  found  out  the  fraud,  the  judge, 
while  he  held  that  he  must  prohibit  them  from  sellinB 
the  spurious  goods,  declined  to  give  costs  agamst  them 
as  he  did  not  think  such  actions  should  be  encouraged.' 
This  case  was  cited  and  followed  in  1892  as  modifying 
the  strictness  of  the  general  rule  laid  down  in  1880 
(0    n7,  Cooper  v.    Whittingham)  in  an  action     the 
tim^  brought  against  the  St.  yamefs  Ga^tU,  for 
infringement  of  copyright  in  an  article  by  Rudyard 
Kipling,  and  in  certain  paragraphs.    The  case  was 
abundwitly  clear  as  to  all  the  'copy,'  but  as  to  the 
article  the  latter  journal,  on  a  given  date,  was  willing 
to  eive  the  required  undertaking  not  to  publish  it 
further.     It  was  not  shown  that  the  former  journal 
had  suffered  any  damage,  and  the  judge,  while  com- 
menting very  strongly  on  piracy  of  this  sort,  yet,  in 
view  of  the  '  notorious  practice  '  for  twelve  years  of  the 
latter  of  making  extracts  from  the  former  '  wiftout  any 
objection  or  complaint,'  and  of  their  being  then  sum- 
marily ' pulled  up'  all  at  once  without  notice,  he  made 
no  order  as  to  the  paragraphs  and  (practically)  gave 
no  costs,  and  as  to  the  substantial  grievance  of  the 
article,  he  only  allowed  costs-or,  at  any  rate,  very 
little  more— down  to  the  date  in  question,  that  is,  on 
the  basis  of  the  undertaking  having  been  accepted 

It  is  clear  that  it  is  sometimes  morally  right  to 
communicate  with  the  other  side  before  going  to  law, 
and  the  omission  may  affect  the  costs,  but  'it  never 
has  been  the  law  .  .  .  that  a  defendant  should  always 
have  notice  of  the  intention  to  bring  an  action  before 
it  is  brought'  Thus,  in  a  clear  case,  where  the  sued 
offers  everything  (including  costs)  the  suer  could  at 
the  moment  obtain,  the  latter  ought  not  to  go  to  law 
merely  to  heap  up  costs ;  if  he  does,  he  may  lose'  his 


'  Ameriean  Toiacco  Company  v.  Gtust,  189a,  I  Ch.  630. 
•  Sni^tP  V.  Styd,  18 


»  wSfl-"*'  Steirtii^^,  '^^•'i^'''  5*' 
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case  and  have  to  pay  the  former's  costs.  Moreover,  if, 
of  two  or  more  technical  ways  of  proceeding,  the 
dearer  is  chosen,  there  is  provision  for  cutting  down 
the  costs  to  the  scale  of  the  cheaper.'  Again,  where 
the  original  claim  is  admitted  and  satisfied,  but 
not  the  proper  costs  incurred  so  far,  e^.  where  a  man 
pays  the  debt  sued  for,  but  not  the  subsidiary  legal 
expenses  claimed  therewith,  there  is  a  simple  process 
to  enforce  the  incidental  demand.* 


C— Scales  of  Costs 

In  the  High  Court  there  is  power  to  allow  some 
costs,  published  in  a  list,  on  a  higher  scale,  '  if  on 
special  grounds  arising  out  of  the  nature  and  import- 
ance or  the  difficulty  or  urgency  of  the  case,'  the 
judge  » thinks  fit  to  do  so.  The  condition  is  strictly 
construed,  and  'consequently'  it  is  stated,*  'neither 
the  mere  bulk  of  the  case,  whether  in  subject-matter 
or  in  time  occupied,  nor  the  fact  that  charges  of  fraud 
or  negligence  are  made,  nor  all  these  incidents  together 
constitute  '  special  grounds.' '  Nor,  it  seems,  does  '  ex- 
traordinary ability  and  diligence  on  the  part  of  the 
solicitor.'  The  higher  scale,  however,  is  usually 
allowed  in  election  petitions,  patent  actions  in  which 
scientific  evidence  is  given,  where  there  is  much 
scientific  evidence  of  a  technical  character,  where  the 
point  at  issue  is  more  suitable  for  an  electrical  expert 
than  for  a  judge,  where  numerous  foreign  documents 
are  involved,  and  it  has  been  allowed  in  a  trade-name 
case  of  great  importance.'  It  may  be  taken  that  it  is 
rarely  allowed. 

Wlute  fiook  for  1906.  O.  65,  r.  i,  p.  877.  "  Ibiifp,  909. 
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In  the  County  Court,  costs  are  normally  awarded 
definitely  on  one  or  three  possible  scales  (in  addition 
to  that  where  the  amount  at  stake  is  not  more  than 
£w,  in  which  case  the  scale  of  costs  is  very  low 
indeed,  though  it  is  even  lower  beneath  £2),  viz. 
where  the  subject-matter  or  the  sum  recovered  is 
(a)  between  £10  and  ;f20,  (*)  between  £20  and  £$0, 
(e)  over  ;f5a  But  the  judge  has  a  veiy  large  dis- 
cretion,' larger  than  that  of  the  High  Court  judge, 
both  as  to  the  scale  to  be  applied  in  any  particular 
case,  and  as  to  any  particular  item  of  costs,  provided 
(when  it  is  a  question  of  scale  only)  that  he  '  certifies 
in  writing  that  the  action  involved  some  novel  or  diffi- 
cult point  of  law,  or  that  the  question  litigated  was  of 
importance  to  some  class  or  body  of  persons,  or  of 
general  or  public  interest'  (sec  119  of  the  County 
Courts  Act,  1888).  As  to  the  principles  on  which  he 
may  deviate  from  the  general  rules  for  distributing 
costs,  they  are  much  the  same  as  those  holding  in  the 
High  Court  already  touched  on.  Perh^s  there  is  a 
greater  facility  of  appeal  as  to  costs  to  a  County  Court 
judge  (i>.  from  his  chief  officer,  the  registrar,  who 
usually  settles  the  details  in  the  first  instance)  than 
there  is  from  the  corresponding  decision  of  a  High 
Court  judge.  And,  generally,  his  decision  as  to  costs 
is  final ;  it  can  only  be  reviewed  on  the  suggestion 
that  he  has  made  a  mistake  in  law. 

Care  is  taken,  when  the  result  of  an  action  in  the 
High  Court  shows  that  it  might  have  been  brought 
in  3ie  County  Court,  «>.  where  not  more  than  ;tioo,  the 
usual  limit  of  the  lower  jurisdiction,  is  recovered,  that 
the  costs  are  settled,  as  a  rule,  according  to  the  scale 
of  that  court,  which  is  designed  to  be  less  burdensome 
than  that  of  the  High  Court 

So  much  for  the  general  principles  on  which 
costs  are  allowed  or  withheld.  There  still  remains  for 
■  Compue  p.  148. 
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iitigants  the  vital  question,  how  the  order  for  costs 
B  earned  out,  «.*.  what  items  are  to  be  paid.  In  the 
rare  caae.  where  a  lump  sum  is  awarded  or  agreed 
upon,  there  is  an  end  of  this  matter.  In  almost  every 
ofter  there  is  an  official  taxation  (p.  136),  and  the 

The  object  of  tiixation,  of  course,  is  to  prevent 
(I)  an  opponent,  (2)  any  client  being  saddled  with 
unnecessary  or  unfair  expenses. 

The  following  broad  rule  is  officially  laid  down"  • 
Z^^f,^^^'^  the  taxing-master  shall  allow  ali 
)^*^  '  u*'^^-  "'"'  expenses  as  shall  appear  to 
m«t  of'^ntf^**"  necessaiyor  proper  for  the  attain- 
ment  of  ust.cc.  or  for  defending  the  rights  of  any 
party,  but  save  as  against  the  party  who  incurred  the 
Mme,  no  costs  shall  be  allowed  which  appear  to  the 
Uxing  master  to  have  been  incurred  orincreased 

M^fSfT""-*,"?'  "*=B''g«="«-  o'  niistake.  or  by 
payment  of  special  fees  to  counsel,  or  special  charees 

SiusTrex^nsTf"""  °''  °'^"  P*'"^"''  °'  ^^  ""^^ 

is  obSeH*"  r  \'  ?J*'  f*"*  '■''"°*'"8  "«^n  'distinction 
^observed :    (i.)  the  loser  may  have  to  pay  the 

wmnerdl  that  the  latter  would  be  bound  to  p^yhS 

own  sohcitor  for  the  litigation.    The  amount  thul 

«.  iixed  by  taxation  at  the  instance  of  the  loser; 
W  the  loser  may  be  ordered  to  pay  not  all  of 
£L!1""*'''  '=°**^'  ^"*  °"'y  such  M  are  usual 
SS.  ^'"^  ""^  P^'^y-    ^«^'  '«>•  "«  settled  by 

the^m''~''"'*~'P'^  *"*'  P*^'  costs-is  by  far 

unkn^^  ""  "*?•  '"f"^'  ^^  f"™"  is  almost 
unknown  except  in  the  Chancery  Courts.  The 
general  prmciple  is  that  the  winner  shall  only  get 

'  Annual  Pr«cUce,  1906^  O.  65.  i.  27  (29). 
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from  the  loser  the  expenses  necessary  to  gain  his 
cause  ;  everything  beyond  that  is  a  luxury  which  he 
must  pay  for  himself.  For  instance,  in  his  anxiety, 
he  may  bring  up  an  unnecessary  number  of  witnesses, 
or  may  institute  too  many  or  too  lengthy  inquiries, 
or  authorise  needless  journeys,  or  insist  on  employing 
a  third  or  fourth  counsel,  or  on  paying  a  very  high  fee 
to  retain  a  particular  one.  Except  in  very  special 
circumstances  he  will  never  recover  money  thus  spent 
Obviously,  what  is  necessary  in  each  case  depends  on 
its  peculiar  facts,  and  though  practice  has  established 
a  more  or  less  rigid  use,  a  discretion  is  permitted  to 
the  experienced  officials  who  pass  the  bills. 

But  under  this  system,  it  can  hardly  ever  happen 
that  the  winner  can  recover  all  he  has  to  pay  his  own 
solicitor,  and  therefore,  so  far  as  costs  are  concerned, 
he  will  be  out  of  pocket  through  vindicating  liis 
right  To  mitigate  (though  not  entirely  *  to  satisfy) 
this  loss,  the  bill  is  sometimes  calculated  by  the 
former  mode,  as  between  solicitor  and  client. 

Obviously,  a  solicitor  dealing  with  his  own  client, 
in  consultation  how  their  case  shall  be  conducted,  is 
in  a  very  different  position  from  that  of  a  loser  ordered 
to  pay  his  opponent's  costs.  He  may  very  well  point 
out  the  most  that  can  be  done  to  ensure  success,  and 
must  point  out  the  least  that  ought  to  be  done.  Tiie 
client  knows  his  own  means,  and  if  he  says,  '  Leave 
no  stone  unturned,'  the  solicitor  is  bound  to  obey  by 
all  fair  means.  But  he  is  bound  to  '  protect  his  client, 
even  against  himself,  if  necessary,'  as  a  judge  said ;' 
and,  therefore,  if  any  unusual  or  heavy  outlay  is 
contemplated,  he  must  warn  him  that  he  cannot  rely 

'  Though  in  1846  a  judge  Mid,  'The  general  view  adopted  witk 
respect  to  taxation  between  the  parties  as  between  attorney  and  client 
is  that  they  shall  be  so  taxed  as  that  the  other  party  shall  have  no  cosa 
at  all  to  pay'  (Upacomiei.  Tumtr,  4  D.  &  L.  131).  Such  a  view, 
however,  is  ideal. 

•  In  reBlylk,  52  L.  J.  Q.  B.  189  (i88j). 
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on  recovering  it  from  the  other  side,  but  must  be 
prepared  to  bear  it  himself.  Clearly,  then,  if  the 
solicitor  does  his  duty  in  this  respect,  he  will  be 
allowed  to  incur  expenses  much  more  liberally  than 
when  he  looks  for  remuneration  from  the  other  side  ; 
and  if  he  does  not  do  his  duty,  he  may  find  himself 
liable  to  pay  any  improper  expenditure  out  of  his 
own  pocket.  Thus,  while  taxation  between  solicitor 
and  his  client  in  litigation  protects  the  latter  from 
overcharge' — and  any  client,  winner  or  loser,  may 
demand  it— it  also  protects  the  loser  on  those  ex- 
ceptional occasions  when  he  is  ordered  to  pay  the 
winner's  costs,  '  as  between  solicitor  and  client,'  for 
though  these,  as  we  have  seen,  are  more  liberally 
allowed  than  '  party  and  party '  costs,  yet  they  do  not 
include  more  than  the  solicitor  could  claim,  as  a 
matter  of  course,  from  his  own  client,  though,  as  a 
fact,  more  are  sometimes  incurred.  But  when  this 
special  order  is  made,  it  is  expressly  meant  to  give 
more  costs  than  are  usually  allowed  between  party 
and  party— in  fact,  to  be  as  nearly  as  possible  an 
indemnity  ;  for  instance,  it  allows  the  costs  of  taking 
counsel's  opinion  before  litigation.  But  it  'is  seldom 
made  between  hostile  litigants,'"  being  usually  reserved 
for  trustees,  executors,  administrators,  etc.,  who  do 
not  profess  to  act  in  their  own  individual  interest,  and 
whose  costs  come  out  of  an  estate  or  fund  rather  than 
an  individual  pocket. 

Even  on  this  system  a  winner  may  not  recover 
absolutely  all  his  costs  from  the  loser.    If  any  clearly 

'  Smollett  satirised  (about  1753)  the  '  piling  up  '  of  costs  against  a 
Client.  He  found  he  had  incurred  the  penalty  of  three  shillings  and 
lourpence  for  every  time  he  chanced  to  meet  the  conscientious  attorney, 
Mtlwr  in  the  park,  the  coSfeehouse,  or  the  street,  provided  they  had 
actianged  the  common  salutations  ;  and  he  bad  great  reason  to  believe 
Je  soiiator  had  often  thrown  himself  in  his  way,  with  a  Tiew  to  swell 
tins  Item  of  his  account'  (Cooiit  Fathom,  ch.  xxxvii.). 
Encycl.  of  Laws  :  Coats. 
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unnecessary  expense  is  to  be  incurred,  his  solicitor 
must  expressly  stipulate  with  him  that  he  shall, 
in  any  event,  pay  it,  in  which  case  it  would  ob- 
viously be  improper  to  expect  to  recover  it  from 
the  otiier  side.  'Fair  justice  to  the  other  party'  is 
the  criterion.' 

An  instance' will  illustrate  these  regulations.  In 
1882  there  was  litigation  between  solicitors  and  a 
Mr.  Wells  as  to  the  costs  of  a  previous  suit  in  which 
they  had  acted  for  him,  and  he  had  been  successful. 
On  taxation  between  party  and  party  the  costs  of 
certain  shorthand  notes  ordered  by  the  solicitors  were 
disallowed,  and  the  question  was  who  was  to  pay  for 
them.  On  taxation  between  solicitor  and  client  these 
costs  were  disallowed,  and  so  were  a  part  of  those  of 
certain  expert  scientific  witnesses,  whom  the  solicitors 
stated  it  was  absolutely  necessary  to  call ;  another 
sum  paid  to  an  expert  witness,  at  Uie  express  request 
of  Mr.  Wells,  was  also  disallowed  them.  There  was  a 
conflict  of  evidence  how  far  Mr.  Wells  had  authorised 
some  of  these  expenses.  On  one  appeal  the  dis- 
allowances were  confirmed,  but  on  a  further  appeal 
the  sums  paid  to  all  the  witnesses  were  allowed,  while 
the  shorthand  costs  were  refused  the  solicitors,  who 
thus  became  liable  to  pay  them  out  of  their  own 
pocket  '  It  was  the  riuty  of  the  solicitors,'  said  a 
judge,  'to  give  Wells  advice,  and  to  protect  him 
against  unnecessary  expenses,  and  to  point  out  to 
him  that  if  he  employed  shorthand  writers  their 
expenses  would  not  be  allowed  on  taxation  as 
between  party  and  party.  ...  In  my  opinion  it  is 
impossible  to  allow  these  costs,  although  Weils 
authorised  the  notes  to  be  taken,  for  it  has  not  been 
proved  that  the  appellants  pointed  out  to  him  that  if 
he  succeeded  in  the  action  those  costs  would  not  be 

'  DanieU's  Chancery  Practice,  ch.  xviii.  sec.  4. 
'  /«  reBlytk,  52  L.  J.  Q.  B.  186. 

10 


Costs 


!fcw:;aa* 


to   him  on  taxation    between    party   and 


allonred 
party. 

As  r^ards  ...  the  expert  witnasses,  the  evidence 
.  .  .  shows  that  Wells  thoroughly  understood  the 
nature  of  the  transaction.  The  solicitors,  therefore, 
have  discharged  their  duty.  .  .  . 

It  seems  to  me  that  although  the  master  has  a 
discretion  on  taxation  as  between  party  and  party,  and 
the  same  discretion  as  between  solicitor  and  client,  it 
by  no  means  follows  that  what  is  reasonable  as 
between  party  and  party  is  reasonable  as  between 
solicitor  and  client.  .  .  .  The  solicitor  must  advise  and 
protect  his  client,  even  against  himself,  if  necessary  : 
but  it  is  a  mistake  to  say  that  only  what  is  necessary 
and  reasonable  to  K  i  ;wed  as  between  party  and 
party  IS  also  reasona.':^  ,f>tv^-:?n  solicitor  and  client 

the  latter  case  what 

•>rmer,  but  the  con- 

j. "  cited   from   an 

citor  and  client 

>     payable  pf^rson- 

>  fund;  (2)  where 

•  h  ch  the  client  has 

the  costs  are  pay- 

V     of  his  own  fund.    In 

•  liot  only  entitled  to  be 

he  took  necessarily 


to 


.-,1' 


■-.v,   in  ihc 
and   th'-    '^. 
•^ificuti'.  LI   of 

ere  ■  'fie  i.'„3f. . 
.,•  ■•  ■  out  .-■•   . 


r'ist 


■vh. 


•tu 


It  might  be  reason 
it  is  reasonable  ti 
verse  is  not  tni'j 
authority  three  m 
taxation,  viz.     )    ' 
ally  by  a  thirr. 
they  are  paya* " .  o 
only  a  partial  iutt 
able  by  the  cUtnt  h-n 
the  third  case,  'the  !;,.. 

paid  for  such  proceeding;. .^ —  ....«=a..iy  .  .  . 

but  also  for  p-oceedings  not  in  themselves  necessary 
but  which  the  client  directed  to  be  taken,  if  a  full  ex- 
planation had  been  given  to  him  of  the  true  state  of 
the  case,'  »>.  that  he  cannot  get  the  cost  from  the 
omer  side. 

Of  course,  a  client  need  not  check  his  solicitor's 
bill,  and  may  authorise  any  expense  he  likes.  The 
solicitor  may  agree  to  take  a  lump  sum. 

It  may  be   corvenient   to   add   here   that   even 
M»en  there  is  no  litigation  the  client  can  have  the 
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solicitor's  bill  taxed  by  an  easy  procedure,  and  if  he 
succeeds  in  reducing  it  by  one-sixth,  the  latter '  must 
pay  the  cost  of  the  taxation. 

In  a  case*  in  1867  the  juHae  referred  to  'the 
accumulation  of  letters  charge-  for,  which  are  ob- 
viously very  numerous.  I  have  not  counted  them, 
but  I  am  informed  that  they  are  i6j;  in  number,  for 
each  of  which  5^.  is  charged,  being  about  ;f40.  It  is 
difficult  to  understand  how  the  business  could  have 
required  so  many  letters  to  be  written  ...  of  (some) 
it  may  certainly  be  said  that  they  were  not  required 
for  the  purpose  of  advancing  the  interests  of  his  client. 
If  a  solicitor  were  to  write  every  day  to  his  client, 
giving  him  information,  even  though  useful  and 
interesting,  he  cannot  charge  for  them  unless  properly 
written  in  his  character  of  solicitor,  and  for  the  purpose 
of  advancing  the  business  of  the  client. 

If  a  solicitor  were  to  write  daily  to  his  client 
complaining  of  one  thing  and  making  inquiries  abcat 
another  thing,  unless  they  properly  relate  to  the  busi- 
ness he  is  conducting  he  cannot  charge  for  them  .  .  . 
the  client  taxing  the  bill  may  require  the  judgment 

'  Under  a  statute  of  1843  (6  &  7  Vict.  c.  73,  sec.  37).  It  may  be  of 
interest  to  give  a  few  instances  (from  ttie  White  Book  for  1906,  part  iv. 
vol.  ii.  p.  410).  '  Bill  deliver-xi  £63,  '  say  £jS '  written  at  foot.  The 
jCyS  was  paid  ;  the  bill  was  taxed  at  ;^66,  more  than  five-sixths  of  £'j^, 
but  less  than  five-sixtlis  of  £^3.  The  Court  of  Appeal  held  that  the 
bill  delivered  was  a  bill  forj^S3,  and  tliat  as  more  than  one-sixth  bad 
been  taxed  off,  the  solicitor  m  st  pay  the  costs  of  taxation,  ...  A 
bill  for  ^362  was  delivered,  but  only  j^20  claimed  ;  the  bill  was  taxed 
after  payment  at  j^28o.  The  Court  of  Appeal,  following  the  last  case, 
although  there  were  special  circumstances  certified,  held  that  the  bill 
delivered  was  j^362,  and  that  the  solicitor  must  pav  the  costs  of  taxation, 
the  special  circumstances  not  being  :^ucfa  as  tc  induce  the  curt  to 
depart  from  the  ordinary  rule.'  In  another  cue,  'the  bill,  ol  which 
more  than  one-sixth  had  been  taxed  oB,  exceaU  tbe  sum  which  the 
Lolicitors  had  been  willing  to  take  ;  no  cokb  of  -axation  were  allowed 
to  either  party.'  In  this  case  the  judge  xMi,  The  object  01  the  Ac. 
is  to  make  solicitors  careful  in  drawing  bills  m  coib,  so  that  theyshunUl 
not  charge  more  than  they  ought '  (Jte  Elwts,  58  L.  T.  5&>). 

«  Rt  Brady,  15  W.  R.  632. 
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of  the  taxing  master.  I  think  that  this  judgment 
in  most  cases  should  be  exercised  liberally  towards 
the  solicitor  ;  but  the  four  bills  here  in  question  were 
ordered  to  be  taxed. 
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D.— Trustees,  Executors,  etc. 

These  may  even  get  more  than  'solicitor  and 
cUent  costs  ;  they  may  get  every  penny  of  expense 
properly  incurred.  The  chief  occasions  are:  'when 
personal  representatives,"  i.e.  executors  or  adminis- 
trators (according  as  the  former  exist— which  generally 
happens  by  appointment  in  the  deceased's  will— or 
not)  'and  trustees  are  entitled  to  costs  out  of  the 
fund '  .  .  .  But,  in  general,  these  costs  will  only  be 
allowed  '  in  cases  in  which  there  is  a  fund  under  the 
control  of  the  court ;  where  there  is  no  such  fund  or 
an  action  against  the  trustees  is  dismissed,  the  costs 
awarded  to  the  trustee  will  be  only  the  ordinary  costs 
Under  special  circumstances,  however,  costs  as  between 
solicitor  and  client  have  been  given  where  there  was 
po  fund  under  the  control  of  the  court.' '  Another 
instance  is  in  administration  actions,"  and  there  are 
others." 

I  Dtniell's  Chai.'^eiy  Practice,  ch.  iviii.  sec.  4. 
r,l.ti„'„  .      ™'"''°"  "  "'"'^  ""  "S'"=  °f  °"=  Of  more  persoiw  in 

fmo«^n,J  ,"".1"  'PP'"^  "°  ">=  '*""^'  of  executors,  adminis- 
"uieir^ll  '^'  l")>'!'i»'o«.  etc-..  ■". managing  Uie  property  committed 
d«.^  f  ^f"  E"'^'^  '*''"''  dividing  the  surp.us  asits,  etc,  Tliese 
l^™lf"'"'""j'^'.'?  *"=  perform^  nnder  the  direct  on  or  super 
Set  oV«  .in  i5".P"'  of  "5^  business  is  caUed  its  administrate 
S  il^  PP°.^  'v°  '",  Junsd'ction  in  contentious  business,  in 
S.^^  proceedmg  has  for  its  main  object  to  decide  a  d^ute 
uetween  two  persons '  (Sweet,  Law  Dictionary).  ^ 

\V>A  iTr  S  "  "^numeration  in  the  judgment  in  Andrmi  v.  Banes, 
"MKate  the  honour  and  justice  of  the  court." 
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Now,  trustees,  executors,  etc,  and  solicitors  are 
looked  on  in  a  special  light  by  the  courts  (and 
especially  by  the  Chancery  Courts,  see  p.  207),  the 
former  with  favour  and  the  latter  with  scrutiny  in  the 
article  of  costs,  because  while  both  classes  must 
necessarily  have  much  confidence  placed  in  them  in 
discharging  their  responsible  duties,  the  latter  are  paid, 
while  the  former  are  not ;  while  in  the  event  of  any 
failing  in  the  performance  of  their  peculiarly  fiducia7 
obligations,  both  are  equally  e  jverely  visited.  So  the 
same  authority  says, '  Trustees,  agents,  and  receivers, 
accounting  fairly,  are  entitled  to  their  costs  out  of  the 
estate,  as  a  matter  of  course ;  and  the  same  rule 
extends  to  personal  representatives,  to  whom,  as  they 
can  only  obtain  complete  exoneration  by  having  their 
accounts  passed  in  the  court,  the  court  will  give  every 
opportunity  of  exonerating  themselves  by  passing 
their  accounts  at  the  expense  of  the  estate '  (ch.  xvii. 
sec.  3).  But  not  only  so :  '  It  frequently  happens  that 
in  actions  to  which  the  trustees  or  personal  representa- 
tives are  parties,  .  .  .  and  which  do  not  involve  any 
account,  they  have  incurred  expenses  which  it  is  very 
right  they  should  be  reimbursed,  but  which  do  not 
fall  under  the  denomination  of  costs  of  the  action, 
even  when  directed  to  be  taxed  as  between  solicitor 
and  client  Of  this  nature  are  many  chaises  to  which 
where  there  is  a  judgment  directing  an  account,  a 
trustee  would  be  considered  entitled  under  the  head 
of  just  allowances,  but  which,  where  there  is  no 
judgment  for  an  account,  and  consequently  no  oppor- 
tunity of  claiming  just  allowances,  a  trustee  would 
be  in  danger  of  losing,  especially  in  cases  where  the 
action  does  not  involve  property  out  of  which 
they  can  be  retained  or  disposes  of  the  whole  of  the 
trust  fund.  The  court  will,  therefore,  in  such  cases, 
upon  the  statement  that  such  chaises  have  been 
incurred,  extend  tlw  order  for  the  taxation  of  costs  as 
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such  a  directi^n^as  th^  th/  the  trustee.  Under 
all  such  expenses  L  he  hi?  *™"T  ""^^  ^t^^'" 
lating  to  the  trust  wor^rf „  ■  P'-P^''^  '"'="'^ed  re- 
the  action  llthShX^^J"  °\'"  "»"e«'on  with 
the  cause  and  under  it  L'^.  "u'  ?';??"'>'  ''°^^  i" 
of  litigatiin  conducted  h  k^  ''^  "*  '°*«''^  "»e  costs 
whethir  suLSlfor  unLc«sfuTj'"^^^  !?^^' 
he  may  not  have  been  a  lowed  S  cnt ''^°"?'' 
actions    n  which  thp^,  h=,l  k       •  *^°*t^    '"  the 

P-perly  in:u:^A7tZl^::rr,Z^'  ^^  costs 
to  their  sohcitors.  will^e  ailowed  *ih  °l  ^^^^^'^ 
^^ed'i  (Ibid.,  sec.  4>  •'"°«'ed  though  statute- 

ffive'J''^' A?^'V^"',  ^*"  ^''^^e  principles  may  be 

tie?s"5Tt"all'';Stl  ^f"    aciriainlt^^I 

a  church-room  for  the  Ssh"n  ir'''  '°  P^°^'''^ 
the  latter  held  the  fund  on  a  rn^^v''*^  ^'°'""^  that 
not  then  be  fulfilled  Th"  inH?  »i  \*^''^  ^°"1'' 
was  an  idle  proceeding  ''^^"^^^^^^ght  *^^  »<=«0" 
to  pay  the  trustees'  !-^U  ordered  the  vicar,  etc., 
chentrsayL  .  I  thfnWh  ;  f ■  ^^"^^  '^^^^^o'  and 
to  Pr;te.j'?his  '£t^T  so' fe^as'7  "'  *?  ^"""^ 
.not  be  burdened  with  one  farthiL  .f  .^'?"'  "  '*'a" 
justifiable  litigation  i  «n  ^  ^,*^"  "'°^*^  """ 

■nore  proper  Le '  for  \»rh    ^  ^^'^'j'  '=°"=eive  a 
tiffs  have  madTfn  ;  *=°***'    *here  the  plain- 

f  party  and  p^  costs  oniv  ^.   '  '■■^''*'^"'  ^^-^^^es. 
^—  trust^S^-S  ^SfX^^tl:- 

I  4s^r«  S^'ca^cT "'"^  ■"  '  ''^'"'  -■-«  to  'He  Up.  of  Umc 
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extra  cosU  out  of  this  small  fund,  which  I  deem  it  to 

be  mv  duty  to  protect  to  the  utmost.  .    ^      , 

^trustee  who  was  guilty  of  no  ^'sconduct  «'« 

allowed  his  costs  as  between    solicitor  and   client, 

S  it  Suited  that  two  sets.of  such  coste  were 

allowed.    Where  an  estate  was  i  v    fficient,  the  ex- 

Sr  was  held  in  an  administrat  .-i  a^o^J^f  ]« J^ 

his  costs,  charges,  and  expense.  •..  P"°"*y  *?  .^^ 

hr,Hv  else      Where  a  settlement  was  set  aside,  tne 

Sees  were  allowed  their  costs  out  of  a  fund,  though 

somfof*he  beneficiaries  {i.e.  those  who  were  to  get 

oSking  out  of  it)  w.re  not.    Where  tge«  get- 

ine  under  advice  of  counsel)  made  a  bond  fide  mistaKe 

which  rendered  an  action  necessary,  they  were  no 

ordered  to  pay  the  costs  of  it ;  and  where  a  trustee 

deS  tliat^^e  was  indebted  to^iestot^.  but  o^ 

taking  an  account  it  appeared  that  he  was,  ne  was 

stn  allowed  his  costs.     In  the  latter  case,*  in  1882.  a 

SIS  'It  is  not  the  course  of  the  court  m  modern 

Ws?o  discourage  persons  from  becoming  trustees, 

bTfnmrtinrS  u^n  them  if  they  have  done  their 

.  ^  u  _f  ».—,»■  The  earlier  cases  had  the  enect  01 
Sent  wUe  aJd^n^^Ule  from  undertaking 
K'^d^here  was  a  danger  of  trusts  falUng  into  { 
hMids  of  unscrupulous  persons,  who  ™'ght  undertake 
*wl™  fnr  the  sake  of  eett  ne  something  by  them. 

So  ft^geSal  cists  of  an  administration  action 
were  itowed  to  a  trustee,  even  though  the  greater 
p^rt  0I  hU  daim  for  expenses  of  -alisat^n  w-  "i  ; 
allowed,  such  claim  not  being  improper,  dishonest  ^ 
^iortfous"  Trustees  are  entitie.^onbe^g-^-; 
to  furnish  accounts  in  respect  of  their  trust  esiai , 
deSfthat  they  should  be  guaranteed  against  tk 
expense  of  complying  with  the  request. 

.  7;.^v.^a««*.~C.D.305.   W  Selbome,  as  there  a.d, 
had  extended  thU  loisomng  to  mcrt|agees. 
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«curi4™Sn1;°.;S^.'"^'^''»'=d  '■"  an  improper 

security  proved  sufficient  °'  ^  '^''^^  the 

con?u"cttcS"eJT„\cl?he  *™'*^!. ''^  "«  -" 
the  costs  of  it  and  thn.t^l  ?'  ^\^^  "'"'^^'^ed  to  pay 

tnast  moneyt  questWe  wa.^'".  't^""'^^'^  ^»  ^^ 

in  the  pro^eediSerlfterh;r    ?***.• '"*^^  •>'*  <=<«ts 

were  ordered  to  gy  t!e  costs'of "'^'"'f"  .Executors 

!!™f?!i!«'.b>'thefrtt^°i<5dl"^!-" 


them  caused  by  their  firatT.rhh^u^"  *"'°"  ''g^'n^t 
tK.„  „:..:__  .  y  "«"■  "";  «"*hoIding  accounts  and 


then  giving  incorrect 

to  go  verv  far      A  fZVJ"'    "  """^ " '"  "*'*2  seems 

h4-fean^c£wre„V'vSrn,n"'f  P^^^^  "n 
time  after  he  became  CS  '•^"'^?'5"t)-  Some 
endeavoured  to  get  th»  TeW  '^'^  ^'^  '^''^^itors 
County  Court  the  trustees  of  S^tf^'^*''^-  ^"  «>« 
't,  but  it  was  set  aside  Th-  "*"^.*™™*  supported 
fully;  butfiniriy,^^'':ppe^t*yfP«a'ed,and  s'^Sess- 
was  held  to  be  right  and  thu   ^F°""'>'  ^°'"^  Judge 

Counsel  for  *e\rediS«:=''."r^^kir^ 
here,  and  in  the  first  appeal  •         ^  ^^  ^°'^  *«  costs 

Coufte  iLstles  mUirri"^'''^-    I"  ^^e  County 
decision  abow  ^1  s^WeLni''^  u'^''    *  ^«  "^^n*  a 

decision,  if  they  Soc^era"JLil  t'  ^"'''"'S  ^ad  a 
wnsequences  '  '^P^^'  *«y  must  take  the 

'"""nit  that  in  a  case  of^V    ^^^  ^^u^""  ^'^'^  <=<«ts-     I 
-  n-.ht  in  deL^^^/i^etttlfmet^  '"''^  -'^  -"- 
'  ^*>«^^<  rtnuwa',  19  c.  D.  588. 
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Tudee:  'It  is  a  hard  case  on  the  trustees,  but  on 
the  othir  hand,  you  are  asking  for  costs  out  of  other 
pwmle's  proper^.  You  ought  to  have  been  satisfied 
S^  the  decision  of  the  County  Court  It  .s  a  hard 
case  but  the  result  will  be  this,  that  a  man  wil  be 
^rj'  slow  to  accept  the  trusts  of  a  voluntary  settle- 

""Here  is  another  instance'  where  a  trustee  had  to 

pay  costs  out  of  his  own  pocket     He  was  a  trustee 

^d  executor  under  a  will,  and  brought  an  action  for 

?he  administration  of  a  small  estate,  on  the  ground 

Sit  k  WM  in  the  interest  of  all  parties  as  there  were 

doubts   as  to  the  true  construction  of  the  will  and 

difficulties    and    disagreements  with   regard  to  the 

interpretation  of  the  trusts,  and  that  he  needed  the 

protection  of  the  court.     Those  who  were  to  take 

Sr  the  will  suggested  a  quicker  and  cheaper  (legal 

way  of  settling  mitters  than  by  this  .ction,  and  =«  .t 

WM  ultimately  held  that  there  was  no  ground  what- 

Tv^r  for  Stoking  the  interference  of  the  court-except 

«    o  the  const^ction  of  the  will,  and  that  was  hdd 

not  to  be  in  doubl^the  trustees  had  If'^"f  y;°PJ^ 

the  costs  '  as  the  court  will  not  allow  itself  to  be  made 

an    instmmlnt    or    mere  agent   of   oppression,  nor 

interfere  Xre  the  only  result  must  be  to  despo.l  of 

thel"property  persons  unable  to  protect  themselves. 

XrVtmstee  had  allowed  c°ft«;\^Mf; 
properly  incurred,  and  retained  ou*  of  the  trust  estate 
SeT^  o  Sered  to  pay  the  costs  of  an  acfon  brough 
bv  'the  real. owner  of  the  fund.  And  so,  where  a 
r^steehadunreasonably  withheld  payment  of  mcom. 

and  had   refused  to  act  on  reasonable  evidence  o( 
fdentiQ^  he  was  ordered  to  pay  the  costs  of  pn^ 
ceedings  instituted  by  the  person  he  ought  to  have 
paid, '  to  compel  payment' 
^      A  trustermay  be  honest,  and  yet  from  over 

1  X,  CMum,  46  L.  T.  848,  in  i88a. 
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ably.  and  if  his  conduct  is  so  unreasonable  as  to  be 
vexatious  oppressive,  or  otherwise  wholly  unjustifi- 
able and  he  thereby  cause.  •  the  person  to  whom  the 

SSL!!l°"if^  ''k'°"«?'  «P«"^«=  which  wou?d  not 
oUierwise  have  been  incurred,  the  trustee  must  bear 

^k7S%  'f  ^  J"'?«"  '■"  '»9S.  where  a  truS 
Ir^  i  K^'  u'^'  'J"'*"  ^~"B'y-  that  a  person  to 
whom  he  had  had  to  pay  an  income  for  /ears  wm 
dead,  and  that  the  money  was  being  drawn  by^ 
impostor*  So  in  189S  a  trustee,  who  unreLonaWy 
refused  to  transfer  stock,  had  to  pay  thefts  of 
Pf^^fd'ngs  occasioned  by  his  obstin^y  « 

A  1  the  above  illustrations  of  a  system  of  more 

to  sc'Shav  °L  "^'l  i!"''",'""«  '^'  solicL  a° d' 
mXT,V  T  ^^'^  .'*''*'"  ^""^  Chancery  cases, 
h?  twi  »  "/S"^  P'"^'y  '"  anticipation  of  what  will 
be  said  later  of  the  equity  courts  (p  219) ;  but  it  must 
be  pointed  out  here  that  in  all  these  instances  ^d 
C""?  '"u"""*  '^'■°«  these  tribunXttere  if  a 
fund  under  the  control  of  the  court,  or  m  estate  in 
question  and  that  the  tendency  to  a^ard^osts  mo  e 

wLtt^  >  K  1  "'■*'  ""^  ^"""^  "  the  estate  is  dis- 
b^T^'J  '';'°"?  ^°  "°  particular  person,  and  the 

Moreover.  If.  as  commonly  happens,  the  property  •  in 

fKht^  1,^"^^?*='=  2^  ~''^  *°"t  °f  the  estate'  is 
'solickorLH^r^"?;  ^'  ^y  '■*'«^'  ''"*  a  device  as 
law  courts,  though  not  unknown  there,  than  in  those 

l^^^"'  ''?"•'  ^''V'  '^  P^'^"''^  that  in  ,Ws 
ffi,V  <!  P'*^*"'^^  °^*h"«  two  great  divisions  of 
the  judicature  may  be  gradually  assimilated,  for  'one 
of  the  objects   of  certain  new  rtiles  of  Januaiy  iZ 

A  CA.^,,  jj  L.  T.  66.  .  ,  ch.  483 
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was  '  to  meet  the  complaint  of  want  of  uniformity  in 
taxation,  and  for  this  purpose  it  was  determmed  to 
establish  an  amalgamated  taxing  department  .  .  . 
which  should  perform  all  the  duties  hitherto  performed 
by  the  Chancery  taxing  masters  on  the  one  hand 
and  the  masters  of  the  Supreme  Court  on  the  other. 
Another  judge  stated  the  policy  of  these  new  regula- 
tions more  explicitly.  '  It  was  said  that  the  costs 
allowed  in  the  King's  Bench  Division  were  allowed  on 
a  less  liberal  scale  than  in  the  Chancery  Division,  and 
it  was  desirable  that  both  should  be  assimilated  so 
that  the  suitors  should  not  have  any  recison  for  pre- 
ferring one  division  to  the  other  ; ' "  in  short,  that  all 
costs  should  be  as  nearly  as  possible  an  indemnity  to 
the  recipient 
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E.— Solicitors 

This  profession,  practically  indispensable  in  all 
litigation  and  much  other  ibusiness  of  importance,  is 
regulated  by  authority  perhaps  more  than  any  other. 
The  essential  point  to  notice  here  is  that  in  the  matter 
of  legal  costs,  a  great,  indeed,  the  chief,  responsibility 
rests  on  them,  and  that  the  courts  by  no  means  tend 
to  minimise  it  When  they  think  it  just,  they  order 
the  solicitor  in  a  case  to  pay  some  or  all  the  costs  ol 
it  out  of  his  own  pocket 

The  general  rule"  runs  thus,  'If  in  any  case  it 
shall  appear  to  the  court  or  a  judge  that  costs  have 
been  improperly  or  without  any  reasonable  cause 
incurred,  or  that  by  reason  of  any  undue  delay  in 
proceeding  under  any  judgment  or  order,  or  of  any 

'  The  Lord  Chief  Justice,  in  Cmnnglon  v.  MetrofcHlan  DUInct 
Railway,  1903,  I  K.  B.  2^6. 

'  In  re  Ermm,  1903,  2  Ch.  162. 
•  Rules  of  the  Supreme  Court,  Order  65,  rule  II. 
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misconduct  or  defau't  of  the  solicitor,  any  costs 
properly  incurred  have  nevertheless  proved  fruitless 
to  the  person  Incurring  the  same,  the  court  or  judge 
may  call  on  the  solicitor  of  the  person  by  whom  such 
costs  have  been  so  incurred,  to  show  cause  why  such 
costs  should  not  be  disallowed  as  between  the  solicitor 
and  his  client,  and  also  (if  the  circumstances  of  the 
case  shall  re  ,uire)  why  the  solicitor  should  not  repay 
to  his  client  any  costs  which  the  client  may  have  been 
ordered  to  pay  to  any  other  person,  and  thereupon 
may  make  such  order  as  the  justice  of  the  case  may 
require.'  A  few  instances  may  be  given.  In  1895 
the  court  came  to  the  conclusion  that  an  appeal  had 
been  brought  entirely  at  the  instigation  of  the  solicitor, 
and  solely  to  benefit  himself  (by  'putting  the  screw 
on  the  opposite  side  to  make  them  come  to  an 
an-angement  with  him  as  to  certain  costs),  and  that  it 
was  'very  nearly,  if  not  quite,  justifiable  to  say  that 
It  was  a  blackmailing  appeal,'  and  they  ordered  the 
sohcitor  to  pay  the  costs  of  appeal  to  which  his  client 
was  liable,  and  prohibited  him  from  getting  any  costs 
from  her.i  Where  one  party  had  to  produce  documents, 
and  put  in  inter  alia  4216  letters,  and  charged  the 
other  party  £\<j  odd  for  a  copy,  the  court  thought 
this  was  an  oppressive  expense,  and  ordered  that  the 
former  should  pay  all  costs  occasioned  by  this  pro- 
ceeding, and  repay  the  £\^  (less  £2,  the  proper  sum 
for  a  copy),  hinting  "  plainly  that  the  penalty  ought  to 
fall  on  the  solicitor  whose  business,  of  course,  it  was  to 
attend  to  the  matter. 

In  1886,  a  solicitor,  whose  duty  it  was  to  invest 
*i6oo,  a  fund  in  court  (though  not  on  behalf  of 
his  own  client,  but  of  another  party  to  the  suit) 
omitted  to  do  so.  He  had  to  pay  the  loss  of  interest 
thereby  caused,  and  the  costs  of  the  proceedings, 

'  Harbin  v.  Maslerman,  1896,  i  Ch.  366. 
'  Hill  V.  Hart  Davis,  26  C.  D.  473,  1884 
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and  would  have  had  to  pay  the  loss  on  the  capital 
value  of  the  fund,  had  there  been  any.'  'I  do  not 
agree,'  said  the  judge,  '  with  the  contention  that  the 
solicitor  is  not  liable  except  to  his  own  client ...  He 
was  acting  as  an  officer  of  the  court,  and  in  that 
character  I  conceive  he  was  liable  to  the  court  for 
the  due  discharge  of  his  duty.' 

In  1894,  a  judge  thought  that  solicitors  had  shown 
discourtesy  by  not  giving  notic.  that  their  client,  a 
material  witness,  wcis  too  ill  to  attend,  with  the  result 
that  when  the  case  was  called  on  in  its  place  in  the 
list,  it  had  to  be  adjourned,  and  they  were  ordered  to 
pay  such  costs  as  were  occasioned  by  its  being  set 
down  for  that  day." 

In  189S,  a  solicitor  who  showed  unreasonable  haste 
in  commeiicing  litigation  (of  an  'inimportant  kind)  on 
behalf  of  his  client,  though  he  won  his  point,  was 
disallowed  his  costs  against  the  client' 

In  1868,  under  a  will,  a  lady  was  left  £jo(Xi,  and 
a  girl  baby  ;£'50O ;  both  sums  found  their  way  into 
court,  and  both,  through  the  innocent  mistake  of  her 
solicitor,  were  ordered  to  be  paid  to  the  lady  in  1871. 
In  1888  the  little  girl  became  twenty-one,  and  wanted 
her  legacy,  and  the  negligent  solicitor  was  ordered  to 
make  good  to  her  any  deficiency  she  could  not  •  ""er 
from  her  fellow  legatee,  and  to  pay  the  costs  die 
proceedings  as  between  solicitor  and  client* 

It  occasionally  happens,  generally  through  honest 
mistake,  that  solicitors  begin  litigation  without  the 
authority  or  consent  of  the  party  whom  they  purport 
to  represent :  in  such  cases  they  have  been  made  to 
pay  personally  the  costs  of  both  sides.  Finally,  it 
may  be  added  for  the  sake  of  completeness,  that  the 


'  Batten  v.  Wedgwood  Comfany,  31  C.  D. 
'  ShorUr  v.  Tod-ffeaify,  :894,  W.  N.  21. 
•  In  re  DartnaU,  1895,  I  Ch.  474. 
«  In  re  Dangar's  Trusts,  41  C.  D.  178. 
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remedy  by  an  action  is  as  much  open  to  a  client 
wftere  a  legal  grievance  is  alleged  The  solicitor 
^nor^i!!'^"  '"  "^"^'  ''^  "^"^'^  for  *«  consequences  of 

of  thTs  court  "°""°.S'"'^""'=^  °f  *»>«  '"'-«  °f  Practice 
of  this  court ;  for  the  want  of  care  in  the  preparation 

hL  »L""'^  ^°'  *"^''  °'  °f  attendance  thereon  wkh 
!rtheS!f4""/  '°'  *•»«  mismanagement  of  so  much 
allotted  to  fUH^i^"'^^i'  usually  and  ordinarily 
on  th?o  hi;  hiT^  ■"• "'  °^  *''^  profession.  Whilst, 
i.?riam.nf  "'^•.  ''^  '^  "°*  answerable  for  error  in 

SZT  Z°".  P°:" *'  °^  ""^  occurrence,  or  of  nice  or 
in^lZ\  ,^°"'"'"?"°"-   °"-    of   such    as    are   usually 

w  ?hl°C-'"  ^'^^  '"■«''^'-  ''^^"'^^  °'  '''^  P™f- 

burd?ned°w!t?',?^  '^'  '^^  '''"*  ^"''"^^  ^'•""'^  "°t  be 
dSne  of        """^"^^aO'  costs  has  also  led  to  the 


F.— Security  for  Costs 
sued,  but,  generally,  it  would  be  manifesUy  unjust  to 
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stop  the  hearing  of  grievances,  because  the  suer  is,  or 
is  supposed  to  be,  without  means  to  defray  costs  if  he 
is  unsuccessful.  But  the  law  does  what  it  can  to 
minimise  this  injustice,  by  ordering  the  suer,  in  certain 
classes  of  cases,  to  give  security  for  or  to  deposit  a 
sum  of  money  to  cover  costs  ;  if  he  does  not  he  cannot 
go  on.  The  chief  of  these  classes  are :  Where  he 
resides  abroad,  where  he  has  no  permanent  address, 
or  there  is  any  difficulty  in  finding  him,  where  he  is 
only  nominally  the  suer,  and  where  limited  companies 
sue  and  diere  is  reason  to  believe '  that  they  cannot 
pay  if  they  lose.  Moreover,  married  womei  without 
separate  estate,  insolvents,  and  persons  without  visible 
means  are  under  certain  disabilities. 

Where  the  suer  lives  abroad,  it  is  clear  that  there 
might  be  much  additional  difficulty  and  expense  in 
getting  costs  from  him  ;  against  that  additional  diffi- 
culty his  01  'ponent  has  a  right  to  be  protected.  Where 
that  especial  danger  disappears,  the  rule  disappears, 
viz.  where  the  si:er  has  substantial  property  in  this 
country.  And  for  this  purpose  all  the  British  Isles 
are  one  country. 

If  there  is  any  difficulty  in  finding  a  suer,  or  his 
movements  give  rise  to  the  suspicion  that,  having 
launched  his  action,  he  is  evading  his  liabilities  to  his 
opponent,  it  is  only  fair  that  he  should  be  called  on 
to  show  his  bona  fides. 

Persons  who  sue  nominally  are  generally  bank- 
rupts, whose  interest  has  really  passed  to  some  one 
else,  say,  the  creditors,  but  who  can  still  much  more 
conveniently  and  cheaply  sue  in  their  own  name  on 
the  other's  behalf.  As  it  is  certain  that  they  could  not 
pay  costs  if  they  lost,  it  would  be  unreasonable  that 
they  or  those  behind  them  should  not  give  security. 

There  is,  of  course,  strong  'reason  to  believe 
that  limited  companies  in  liquidation  will  not  have 

'  Companies  Act,  1869,  sec.  60. 
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sufficient  assets  to  pay  their  costs  if  they  lose,  and 
accordingly  they   »«fly   be  ordered  to   give   security 

,h  T-  .S?''*.^'*^'^'*;  *^'«=  ''s  a  general  rule'  that 
the  plaintiff  will  not  be  compelled  to  give  security 
for  costs  merely  because  he  is  a  pauper  ir  bankrupt 
or  insolvent  Still,  there  are  cases  where,  for  various 
reasons,  insolvents  have  been  made  to  give  such 
security.  And  there  is  a  great  exception  to  the 
general  rule  in  the  case  of  appeals,  for  'there  the 
appellant  has  had  the  benefit  of  a  decision  by  one  of 
Her  Majesty  s  courts,  and  so  an  insolvent  party  is  not 
excluded  from  the  courts,  but  only  prevented  if  he 
cannot  find  security  from  dragging  his  opponent  from 
one  court  to  another."  And  there  are  many  other 
grounds  on  which  an  appellant  will  be  ordered  to  give 
security  for  costs,  for  the  dispute  has  been  threshed 
out  once. 

fi,  ^'.'\*'owever,  the  law  that  any  one  who  sues  in 
tte  High  Court  for  a  'tort,'  U  broadly  some  grievance 
other  than  a  breach  of  contract,  e.g.  for  libel,  personal 
injuries,  etc.,  arid  cannot  satisfy  a  judge  that  he  has* 
visible  means    of  paying  the  costs  if  he  loses,  may 

oS.  '"^^'  1""'^^'  **=  J"^g«  *inks  the  action 
ought  to  go  on,  the  proceedings  will  be  stopped— a 
junsdictton  which  seems  to  be  seldom  exercised-or 
the  judge  may  send  the  case  to  be  tried  in  a  County 
'  r-Ki  ""  '^^  ^°''^  *'^  supposed  to  be  less.  Here 
visible  means    signifies  'such  means  as  could   be 

'  See  Cook  v.  Whilhek,  1890,  24  Q.  B.  D.  661.  The  reason  for  th!. 

aM  ,^nH„    "^  *°  '"^""Z  °f  '"°'^«™  ^'»'"'"-     'Security  for  coste  ' 
mulH  K^    ?  -^  "^  ■■!?"'"<*  '°  ">'  <'»3^  wh™  'he  person  oAhe  debtor 

iS|.ite4^i''^3o^f-«,^^^^^ 

,  Cm,dly.  Taylor,  1885,  3'  C.  D.  38.  ^  *     '' 

County  Couris  Act,  i888,  sec.  66. 
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fairly  ascertained  by  a  reasonable  person  in  the 
position  of  defendant  It  does  not  mean  merely 
'  tangible  means ; '  the  judge  must  satisfy  himself 
whether  the  plaintiff  has  any  means.'  * 

A  married  woman  without  separate  estate  or  other 
property  is  in  the  same  position,  if  she  sues,  as  any 
other  suer  similarly  situated,  i.e.  she  cannot  be  com- 
pelled to  give  security  merely  because  she  _  is  or 
appears  to  be  poor,  but,  like  them,  she  is  subject  to 
the  rule  just  cited.  '  It  is  no  doubt  rather  a  startling 
result,'  said  a  judge  in  1885, — '  a  married  woman  who 
has  no  separate  estate  may  be  engaged  in  extensive 
litigation,  and  involve  a  defendant  in  a  large  amount 
of  costs  which  the  defendant  may  never  be  able  to 
recover  against  her.  But,  strange  though  the  result 
may  be,  the  (Married  Women's  Property)  Act  (1882) 
is  imperative.'  * 

In  the  County  Court  security  for  costs  is  ordered 
practically  on  the  same  principles  as  in  the  High 
Court,  but  if  the  suer  does  not  reside  in  England  or 
Wales,  he  must  give  such  securit>' ;  and  if  his 
opponent's  residence  or  place  of  business  is  more 
than  twenty  miles  from  the  .ourt,  and  the  latter  can 
show  on  nath  '  a  good  defence  upon  the  merits,'  ^  the 
former  must  give  some  security.  The  amount  fixed 
as  security  naturally  depends  on  the  amount  of  costs 
reasonably  likely  to  be  incurred,  and  it  is  generally  a 
substantial  part  of  such  amount. 

G.— In  Forma  Pauperis 

The  law  recognises  t.iat  a  person  too  poor  to  pay 
the  ordinary  expenses  of  a  suit  may  have  a  right  to 
sue,  and,  while  anxious  to  befriend  such  a  person,  has 

■  White  Book,  190^,  part  v.  p.  616,  on  s.  66. 
'  Ik  re  Isaac,  30  C.  D.  420. 
"  County  Court  Rules,  Order  12,  rule  9. 
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found  it  necessary  to  take  certain  precautions  arainst 
the  privileges  it  gives  him  being  abused.     Subject  to 
these  conditions,  it  releases  him  from  all  court  fees 
ind  gives  him  counsel  and  solicitor  gratis  ;  of  course' 
ht  IS  unable  to  pay  costs  if  he  loses,  but  the  law  does 
not  pay  his  '  out-of-pocket '  expenses.     His  first  step 
must  be  to  get  a  certificate  from  a  barrister  that  he 
has  reasonable  grounds  for  proceeding ; »  this  is  in- 
dispensable.    He  must  next  swear"  that  'he  is  not 
worth    £25     his    wearing  apparel  and  the  subject 
matter  of  the  cause  or  matter  only  excepted.'    There 
must  be  a  great  number  of  people  who  would  find  it 
very  difficult  to  say  whether  or  not  they  are  worth 
£25  apart  from  their  clothes.     In  1887  »  a  gentleman 
who  was  sued  for  breach  of  promise  of  marriage 
obtained  leave  to  defend  as  a  pauper  by  swearing 
hat  he  was  a  clerk  at  a  salary  of  £72  a  year,  and 
that  his  employers  provided  him  with  some  meaN 
eveo'  day  except  Sunday,  and  that  he  had  /"j  2s.  1  id 
m  the  Post  Office  Savings  Bank  ;  but  the  court  '  dis- 
paupered  him  on  the  ground  tha*  he  had  not  shown 
the  amount  of  his  outgoings  and  liability,  and  had 
given  no  proof  that  h.  could  not  save  £25  out  of  his 
172.    But  when  all  ,.ae  necessary  conditions,  includ- 
ing a  proper  accornt  of  the  material  facts,  are  duly 
authenticated  to  the  court,  it  will  assign  counsel  and 
sohcitor— who    may    not    refuse— to    the    pauper— 
generally  those  who  have  helped  him  so  far,  and  it 
IS  their  special  business  to  see  that  the  opposite  party 
IS  not  put  to  any  unnecessary  expense  by  the  course 
01  the  proceedings,  which,  for  the  rest,  go  on  in  the 
regular  way. 

Such  are  some  of  the  chief  provisions  which  the 
law  makes  with  the  view  of  controlling  and  keepine 
down  legal  expenses.    Too  much  space  has  perhaps 

',f:f-^°''^'''3-  '  Ibid.,  r.  22. 

»2  Law  Times  (Journal),  p.  341,  Simiurv.  jBamier. 
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'leen  given  to  this  subject,  but  of  all  aspects  of  our 
law  this  is  possibly  the  one  that  most  arrests  the 
popular  attention.  We  have  seen  (p.  49)  that  a 
great  judge  and  thinker  thought  that  one  of  the  worst 
flaws  in  our  system  was  its  costliness,  and  that 
remains  .nuch  the  same  as  it  was  in  his  day.  One 
reform  possible  immediately  is  the  abolition  of  court 
fees.'  They  are  direct  taxes  on  justice  in  the  sense 
that  they  always  tend  to,  and  frequently  do,  prevent 
persons  seeking  legal  redress  by  reason  of  the  initial 
burden  '  out  of  pocket'  It  is  true  that,  were  it  not 
for  some  such  check,  numbers  would  rush  into  litiga- 
tion merely  to  harass  and  annoy  those  against  whom 
they  harboured  spite."  But  it  would  be  quite  easy  to 
devise  penalties  (say  extra  costs)  against  such  liti- 
gants, when  their  mala  fides  was  ultimately  demon- 
strated, and  meanwhile,  in  suspicious  cases,  to  extend 
the  list  of  those  liable  to  give  security  for  costs. 
Moreover,  it  is  to  be  hoped  that  public  opinion  would 
in  time  frown  upon  «/wA(7««j/ litigiousness  as  effectually 
as  it  does  on  other  forms  of  registered  dishonesty. 
But,  in  any  case,  assuming  that  increased  cheapness 
would  multiply  groundless  or  vexatious  actions,  it  is 
still  better  that  this  evil  should  exist  than  the  greater 
one  of  people  with  genuine  grievances  being  prevented 
by  the  exactions  of  the  law  itself  from  appealing  to 
that  law.  The  existence  of  these  charges  is  not  com- 
patible with  an  ideal  administration  of  justice. 

Theoretically,  the  costs  of  successful  appeals  are  in 
the  same  position  as  court  fees,  i.e.  they  are  imposed 

'  E,g.  for  writ  commencing  an  acbon,  ten  ihilUngs  ;  on  entering  m 
appearance,  two  filings  ;  on  setting  down  appeal  or  cause  for  hearing, 
two  pounds.  In  the  County  Court,  on  beginning  an  action,  one  shilling 
in  the  pound  claimed  ;  for  every  hearing,  two  shillings  in  the  pound ; 
t.g.  for  forty  pounds  claimed,  the  fee  before  the  case  would  be  heard 
would  be  four  pounds.  ....         .    j 

»  '  It  is  a  fault  of  cheap  justice,  as  of  cheap  gm,  that  it  is  purcnasw 
by  many  who  were  better  without  it '  (Mr.  Justice  Darling,  ScinWiX 
Juris: 'Of  Courts'). 
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by  the  state  *'t!iout  the  consent  of  the  payer,  in  the 
sense  that  they  are  caused  by  some  mistake  of  judge" 
or  jury,  who  are  the  officers  and  repre.  .tatives  of  the 
state,  and  it  has  therefore  been  suggested  that  where 
an  appeal  corrects  a  judge's  law  or  a  jury's  facts  the 
(appeal)  costs  of  both  parties  should  be  borne  by  the 
state  for  neither  litigant  has  been  unduly  pu^nacicus 
in  coming  again.  This  view  is  reasonable,  provided 
tl.at  there  is  power  to  punish  a  rash  or  tpiteful  un- 
suaessful  .ippellant,  besides  making  him  pay  the 
ordinary  costs  (as  he  generally  has  to  r.t  present)  for 
he  has  already  had  ;;he  view  of  the  law  on  his  case  • 
and  if  he  disputes  it,  he  should  do  so  at  his  risk  and 
such  a  power  as  this  is  implied  in  the  general  judicial 
power  of  punishing  unnecessary  litigation,  which  has 
already  been  contende-*  'or  as  the  corollary  of 
cheapening  lawsuits. 


36.  THE  LAW  OF  EVIDENCE 

■The  ideal  of  the  law  is  that  testimony  should  fulfil 
three  conditions,    iz.  :— 

i.  It  must  be  relevant  to  the  issue. 

ii.  It  must  not  be  of  a  worse  kind  so  lone  as  a 
better  is  available.  b  <"  «» 

iii.  It  must  be  produced  in  such  a  form  that  it 
can  be  cross-examined  to. 

Upon  *his  ideal  it  insists  whenever  it  is  practicable 
w.  compa..bly  with  doing  justice,  and  accordingly  in 

Ifilf/rTK""  °^  «^?Vth«e  t:..ee  conditions  are 
uifiUed.  They  are  waived  only  where  the  stamp  of 
tniUi  IS  deemed  to  be  conspicuously  impressed  on  the 
evidence  without  them.      Perhaps  the  first  is  never 

nntl^Jj'^!'  ^"u"  <:yn'a>lly  said  :  'The  principle  upon  which  costs  are 
^Tp    3sf  ""^*'  ■»°  ^-  J-  ^^-  '9*  '"  '^7°-    B"'  t"'  'he  preseKle 
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waived.  What  is  or  is  not  relevant  to  a  story  is  not 
a  matter  of  law  but  of  common  sense,  which  some- 
times, as  we  know  from  daily  life,  guides  different 
people  to  different  conclusions  about  the  same  thins;. 
So,  what  is  relevant  in  a  given  case  is  by  no  means 
always  easy  to  determine,  as  will  be  seen  below 
(p.  200).  What  is  not  relevant  may  not  be  given  at  all, 
as  it  wastes  time  ;  thus  Mrs.  Cluppins's '  observation? 
on  a  memorable  occasion  anent  her  family,  existent 
and  prospective,  were  cut  short. 

Condition  ii.  does  not  imply  that  the  law  will 
interfere  with  or  discriminate  among  the  materials  at 
a  party's  disposal,  that,  e.g.,  where  a  number  of 
witnesses  saw  an  act  done,  it  will  dictate  that  one  of 
these  shall  be  called  in  preference  to  another,  as 
likely  to  be  more  trustworthy ;  or  where  expert 
opinion  is  wanted— say  a  doctor's— it  will  say,  'You 
may  call  Mr.  A.  but  not  Mr.  B.,  because  he  is  more 
eminent  in  his  profession ' — but  only  that  if  a  party 
wants  to  establish  that  somebody  saw  something  he 
must  (if  reasonably  possible)  produce  that  person  in 
court  to  say  so  ;  no  amount  of  writing  by  that  person, 
even  under  oath,  will  do ;  or  if  it  is  to  a  litigant's 
interest  to  show  what  is  the  true  scientific  view  of  his 
conduct  or  of  anything  else,  he  must  produce  the 
appropriate  trained  expert,  and  equally  must  call  him. 
If  it  is  desired  to  use  a  letter,  it  must  be  produced, 
and  the  writer  may  have  to  be  there  to  swear  that  he 
wrote  it.    This  is  the  principle  of  the  '  best  evidence.' 

It  is  obvious  that  if  this  principle  did  not  prevail, 
much  said  and  dont  behind  a  man's  back  would  be 
evidence  against  him,  when  he  was  a  party,  and  much 
would  be  purposely  said  and  done  behind  his  back- 
i.e.  manufactured — if  it  was  not  to  be  tested  in  his 
presence.  Hence  condition  iii.  follows  necessarily 
from  ii. ;  cross-examination  is  such  a  test.     It  is  only 

'  Pickwick,  ch.  34. 
176 


Hearsay 


aTaS"!ff  '  '"'^  "'"'^^  =*  ■"' "  •'^d  written  i"hgel  on" 
L7ZJ-?  °"^'''  ^  *=°Py  ^as  allowed,  the  wall  was 
no  bodily  produced;  so  if  a  letter  is  proved  o  be 
destroyed  or  lost,  its  contents  may  be  given  from  a 
«.py  or  from  memory  f  the  original  couW  havSen 
given.  (See,  for  mst  -e  d  ion  \  Ti,-=.  ■  I 
illustrate  what  is  •  reasonabl?  i^.^^ieT*'"^   '"^'^""^ 

37-  HEARSAY 

'ess  epigrammatically,  the  rule  is  that  a  wfi^  "* 

ony  depose  as  to  u,tv.f  :., .   iu-  ".""a'  *  witness  may 

■fi.  un  the  box)  may  not  say  what  B.  told 


'  Mtrtima-  v.  M'CaUan,  6 
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him  about  C.  (a  party),  for  what  B.  told  him  is  not 
within  his  personal  knowledge.  It  ts  within  it  that  B. 
made  a  statement  to  him,  and  this  he  may  say.  The 
rule  is  obviously  artificial,  for  in  daily  life^  we  con- 
stantly  rely  upon  hearsay-very  frequently,  though 
not  always,  with  profit  Thus,  f  we  are  seeking 
certain  information,  we  are  constantly  told, '  Personally 
'  don't  know,  but  so  and  so  told  me,  the  very  point 
we  are  asking  about  it;  and  we  often  act  on  such 
evidence  with  perfect  safety.  But.  on  the  other  hand 
we  are  sometimes  misled  by  such  talk ;  our  narrator 
has  not  heard,  or  has  forgotten  some  quahfymg 
word  or  phrase,  or  has  put  a  sentence  into  the  mou  h 
of  one  person  which  was  said  by  another-which 
might  make  all  the  difference  to  us_or  even  has 
invented  the  whole  incident.  Now,  the  law  is  much 
more  afraid  of  the  evils  which  might,  and  certainly 
would,  result  from  such  liberty  of  speech  than  of  those 
which  may  and  do  from  its  restriction.  Take  a  simple 
case  It  is  constantly  of  vital  importance  to  an 
individual  to  prove  that  he  was  not  at  a  certain  place 
Lt  a  certain  time.  It  is  known  that  a  perfect^; 
reputable  person,  who  cannot  for  some  reason  be 
produced  in  court-perhaps  he  is  dead-said,  in  the 
hearing  of  other  respectable  persons,  who  can  be 
produced-in  connection  with  some  "nfer  totally 
different  to  that  under  'nvestigation-that  he  had 
seen  and  talked  with  that  mdividual  at  that  time  n 
that  place.    Everybody  knows  that  such  evidence  is 

•  'It  seems  a  pity  that  what  is  called  'hearsay  evidence  Ms  not 

Cru  nriint  to  be  offended  at  the  candour  of  his  faends,  and.  possi"''' 
he  IS  present  to  °e  ™™"~  ,  ^  ^  j  ^^  not  prepared  to  say  wil* 
to  vigorously  resent  it.  Ana  inougn  i  »"■  Vrj,",  Jl,  .i,...  is  modi 
'the  Tacobii.'  'Whatever  is.  in  France  is  "g^*>^J''  '^f"Jio  it' 
moreto  be  skid  for  E^sipftan  that  the  French  courts  attend 
(Mr.  TusUce  Darling,  Scintillie  Juris  ;  Of  Evidence  ). 
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tonclioive  on  the  parUcular  point    Ya  Ui.  l.«  „.,„ 
Jjme  ft,t  in  ev.0.  c^\  L  to  d,a  ^Shl^ 

some  better  testimony,  which  might  be  adS  fn 
the  particular  case,  but  also  because  nf  .-ft  »    j 

^■Ks;?«S4=n.f;s^=i^! 
Mv.raffi-.rsnp--'2 

Repcru.  ;6  ,.84.,.  wher/p'^i'^'i  no'^ar'^ra'c'^^tW^fi'-" 
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trial — for  such  a  person  can  generally  be  produced, — 
yet  when  it  does  occur,  it  may  be,  especially  in 
criminal  proceedings,  where  the  law  of  evidence  is 
very  nearly  the  same,  so  momentous  to  the  person 
against  whom  the  statement  is  offered,  i.e.  the  prisoner, 
that  this  particular  exception  to  the  rule  against 
hearsay  may  be  illustrated. 

In  1897  a  man  was  charged  with  an  offence  for 
which,  if  convicted,  he  would  be  liable  to  penal 
servitude  for  life.  A  girl  who  alone  (besides  the 
prisoner)  knew  whether  he  was  guilty  or  not,  was 
very  ill  in  bed.  In  the  presence  of  her  mother  and 
sister,  an  inspector  of  police  took  a  statement  from 
her  about  4  p.m.,  and  afterwards  put  it  into  writing. 
At  1 1  p.m.  the  same  day  he  returned  with  the  prisoner, 
and  in  his  presence  put  certain  questions  to  her,  and 
then  and  there  wrote  down  her  answers,  on  hearing 
which  the  prisoner  said,  '  That  is  not  true.'  The  girl 
died  an  hour  or  so  afterwards.  At  the  trial  it  was 
proposed  to  put  in  those  questions  and  answers — the 
first  statement,  of  course,  was  out  of  the  question- 
but  the  judge  (now  Lord  Brampton)  would  not  allow 
this.  He  denied  that— as  was  then  argued— aw;' 
statement  made  in  the  presence  of  a  prisoner  is 
evidence  against  him.  '  The  statement,'  he  went  on, 
'  if  made  in  his  absence  would  clearly  not  be  evidence 
against  him  of  the  facts  contained  in  it.  It  makes  no 
difference  that  it  was  made  in  his  presetice,  unless 
evidence  could  be  adduced  which  would  justify  the 
jury  in  finding  that  the  prisoner,  having  heard  the 
statement  and  having  the  opportunity  of  explaining  or 
denying  it,  and  the  occasion  being  one  on  which  he 
might  reasonably  be  expected  to  make  some  observation, 
explanation,  or  denial,  by  his  silence,  his  conduct  or 
detneanotir,  or  by  the  character  of  any  observations  or 
explanations  he  thought  fit  to  make,  substantially 
admitted  the  truth  of  the  ivhole  or  sof'e  pjrtion  ofit- 
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not  otherwise  a!SblI>\o^^r''  °i^  ^*^'«'"«°' 
to  be  put  in  evidence  P^^n^lT '"'=''  a  statement 
evidenLof  the  Sson;%  H.?T^^  accompanied  by 

to  be  most  unfeiS'pTeJudicI:" 'to  hL'*-'  T'^""'  ^^" 
read  as  evidence   it  >^i,,iJi  k  ""  • '°''  ^^i^"  once 

not  in,poslreXrTv:S't?t%romT'i:-''''^"''.'  '' 
pression  hostile  to  the  nri«nn  ™^^'"S  a"  "n- 

M  ordinao'jul  The  S  of  T"  -^^  "'"'^^  °f 
theshghtestdi^rence'  An^  oj. the  girl  makes  not 
he  said  to  the  S^  Th^  K-'".^"'^^''"S  ^^  a«:q"ittal. 
not  a  mere  tecEl  Jn.      ^.u""  ^°  ^^^  ^^'^ence  is 

the  accused  replied    -fhi-  °"  ^''^  °*^''  ^and.  if 
and  wicked  accuSon^nn       ''"•  ""'rageously  false 

examination.  It  was  not  T  <^  ■  ^  ^f  * '°  "=™^s- 
willbeseenrp  looT  nf^  ''y'ng  declaration,'  as 
she  could  have  sworn  ^LTI"^'/  l^^  ^'"^  ^^^  "^^d 
to  the  questions  ""^  ^"  '''^  '^''^  '"  answer 


5  (1841). 
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38.  ADMISSIONS  AND   CONFESSIONS 

The  exception  just  exemplified  is  in  the  first  of  the 
'three  main  classes'  into  which  an  authority*  divides 
these  exceptions,  viz.  (i)  Admissions:  statements 
made  in  the  presence  of  a  party,  and  confessions ; 

(2)  statements  made  by  persons  since  deceased ;  and 

(3)  statements  contained  in  public  documents.  All 
alike  are  justified  by  common  sense,  though,  perhaps, 

not  equally.  ,     .      ,        ^,  .   . 

An  admission  and  a  confession  have  this  in  common 
—they  are  against  some  interest,  from  a  material 
(though  not,  perhaps,  from  a  moral)  point  of  view,  of 
the  utterer,  and  they  may,  therefore,  be  safely  let  in 
against  him,'  though,  of  course,  neither  is  conclusive, 
Md  it  is  quite  open  to  him  to  prove  that  he  lied  or  was 
drunk  or  misunderstood  the  facts  when  he  made  it 
If  these  be  cases  of  hearsay,  it  is,  at  any  rate,  one  of 
the  parties  himself  who  has  been  heard  to  say  what- 
ever it  is,  and  he  has  himself  to  blame  if  he  suffers 
through  it.  '  Admission '  is  used  much  more  often  in 
civil  than  in  criminal »  cases,  to  which  the  ordinary  word 
'  confession '  is  confined. 

A  simple  example  of  the  rule  as  to  admission:  is 

'  Pbipson  on  Evidence,  ch.  xix.  

«  A  eood  illustration  of  this  is  a  wife's  admission  of  -usconduct, 
which  may  be  conclusive  against  her,  but  is  not  against  any  man  she 
may  Uiereby  incriminate,  and  vice  versa.  The  practical  effect,  however, 
h  that  the  jury,  if  there  is  one,  hears  the  charge  against  the  other  party, 
and  may  bi  influenced  uy  it.  In  one  extraordmary  case  they  conv.cte.1 
and  rove  damages  against  a  co-respondent  chierfy  on  the  alleged  con- 
Ssiof  of  the  wife  (admitted  only  against  her),  who  did  not  api»r 
nAe  suit.  But  the  judge  ultimately  refused  to  give  the  husband  a 
divoice,  after  hearing  the  wife  (L.  v.  L.,  15  P.  D.  218,  m  1890). 

■  Where  no  adiiission  is  allowed,  i.e.  no  statement  can  be  agreed 
upon  by  the  two  sides  without  strict  proof,  however  trivial  the  matter; 
&  gr^test  admission  of  all,  viz.  a  plea  of  guilty,  must  perforce  te 
accepted.  But  there  is  ample  safeguard  that  such  aplea,  if  falsely  made 
(as  sometimes  happens,  see  p.  183),  is  not  accepted. 
182 


Admissions  and  Confessions 

if  A.  sues  B.  for  the  price  of  goods  sold,  A.'s  books 
debiting  B.  therewith  alone  prove  nothing— for  such 
evidence  is  easily  manufactured;  but  if,  when  the 
books  are  produced,  A.  is  seen  to  have  debited  C, 
it  is  strong  evidence  that  B.  is  not  liable. 

Confessions,  too,  only  operate  against  the  maker 
—not  against  any  one  whom  he  may  implicate.'  A 
confession  may  or  may  not  be  in  law  sufficient  to 
convict  the  maker  ;  in  effect,  it  never  does  so  without 
corroboration.  False  confessions  are,  of  course,  rare, 
but  they  form  so  curious  a  revelation  of  the  human 
mind  that,  perhaps,  a  few  words  may  be  devoted  to 
them.  'The  prisoner,'  says  Mr.  Taylor,"  'oppressed 
by  the  calamity  of  his  situation,  may  be  induced  by 
motives  of  hope  or  fear  to  make  an  untrue  confession, 
and  lae  same  result  may  have  arisen  from  a  morbid 
ambition  to  obtain  an  infamous  notoriety  (Note.  One 
or  other  of  these  motives  induced  Hubert  falsely  to 
confess  that  he  set  fire  to  London  in  1666),  from  an 

'  Accordingly  when  a  fellow  prisoner  is  implicated,  when  the  con- 
fession  IS  repeated  m  open  court,  the  name  of  that  person  is  suppressed 
(and  some  imes  that  of  any  other  peison  implicated).  That,  however 
«s  not  allowed  m  a  very  remarkable  trial,  in  1830,  of  one  Clewes,  fo^ 
the  murder  of  one  Hemmings  m  1806.  Hemmings  had  undoubtedly 
murdered  the  Rev.  Mr.  Parker  in  1806,  and  it  was  suggested  ffi 

7fl°i'"'°°""?*'.™J"'"'*  '''"'  •'^  employed  him  to  do  so, 
and  had  then  murdered  him  to  prevent  his  giving  them  up.     Hi« 

nt!T'  "^'k"  "°', ''"'"'  'i"  '*?'•    ^''"^  "'»''«  »  """in  conf^ion  . 
priMn.    The  judge  at  the  trial  admitted  this,  but  when  the  clerk 
t«dmg  It  suppressed  the  names  of  the  other  two  prisoners  in  it,  th.= 
judte  insisted   that   they  should  be  read  out.  ani  told  the  juA.  to 
nS' ^*°''  .'"£,f  "*^"i'°»'  "",*  °*"  '*°  (*«>'  «"«  ""'.  ^  a  ■natter 
nr-^nt'  « T  "J.'^^A     The  confession  merely  stated  that'ciewes  was 
SnL  ^f  ?tf.  H  ^^"  "'  "'""""S'-  *""  '°°''  "°  part  in  it,  and  knew 
L3fhl    ,1    *?'^'  ""''  ^\T^  acquitted,  whereupon  the  charge 
InH.    ^,,t"  '"°  *?*  withdrawn.    A  commenUtM  says  that  the 
praclce  had  been  to  omit  such  names,  'and  some  judges  havTeven 
^ected  witnesses  who  came   to  prove  verbal  declarations  to  omif 
toter  n«^if  •  V^'-  *^-^^-  "S'-     The  latter  is  surely  the 
(*.£?,       oS^VE""'""  "^  somerimes  kept  from    juries 
[K.v.mMslmi,  8  Cox  C.  C.  398,  in  i860). 
Evidence,  9tb  edition,  sec.  863. 
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insane  or  criminal  desire  to  be  rid  of  life,  from  a 
reasonable  wish  to  break  off  old  connections  and  to 
commence  a  new  career,  from  an  almost  pardonable 
anxiety  to  screen  a  relative  or  a  comrade,  or  even  from 
the  delusion  of  an  overwrought '  or  fantastic  imagina- 
tion. (Note.  This  is  probably  the  true  key  to  the 
frequent  confessions  of  the  poor  wretches  in  old  times 
tried  for  witchcraft.)'  Sensational  utterances  such  as 
those  alluded  to  in  this  passage  have  long  been  the 
themes  of  romance,  but,  perhaps,  even  fiction  has  not 
produced  a  more  extraordinary  case  than  that  cited 
by  the  writer  just  quoted  in  this  connection.  It  is 
briefly  transcribed  here  as  justifying  the  main  rules 
governing  the  receipt  of  confessions,  shortly  to  be 
mentioned. 

In  1 8 19  the  Supreme  Court  of  Vermont  convicted 
and  sentenced  to  death  two  brothers  named  Boom  for 
the  murder  of  their  brother-in-law  in  1 8 1 2.  They  were 
suspected  at  the  time,  but  they  were  not  tried  till  one 
of  the  neighbours  '  repeatedly  dreamed  of  the  murder 
with  great  minuteness  of  circumstance.'  They  '  delib- 
erately '  confessed  the  murder,  and  the  fact  that  they 
had  concealed  the  body  where  certain  articles  belonging 
to  their  brother-in-law  and  some  bones  had  been  found, 
and  they  petitioned  the  Legislature  to  commute  their 
sentence  to  imprisonment  for  life,  and  this  was  granted 
as  to  one.  '  The  confession  being  now  withdrawn  and 
contradicted,  and  a  reward  offered  for  the  discovery  of 
the  missing  man,  he  was  found  in  New  Jersey,  and 
returned  home  in  time  to  prevent  the  execution.  He 
had  fled  for  fear  that  they  would  kill  him.     The  bones 

'  To  this  head,  probRbly,  may  be  put  an  extraordinary  case  in  1858, 
where,  throughout  her  diaries,  a  wife  suggested  improprieties  with  one 
person,  a.:J,  perhaps,  with  two  persons  ;  on  the  strength  of  which  her 
husband  got  a  decree  of  divorce  (a  mtnsa  et  tlioro)  from  an  ecclesiastical 
court,  but  failed  to  get  a  dissolution  of  the  marriage  from  the  divoree 
court,  as  both  these  persons  satisfied  the  court  that  the  implicating 
entries  were  the  result  of  a  delusion  (R.  v.  R.,  i  Sw.  &  Tr.  36a). 
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w«re  those  of  some  animal.  They  had  been  advised 
by  some  m.sjudgmg  friends  that  as  they  would  certa  nly 
be  convicted  upon  the  circumstances  proved,  tMronJy 

'^Z'tU'^''  1>'.*=°""""t«t'°"  of  punishment.  4C«^^ 
upon  their  making  a  penitential  confession,  andtJ^e- 
*pm  obtaining  a  recommendation  to  mercy' 

Here,  then,  is  a  clear  instance  where  the  induce- 

Z  i  Vh"'^'-'1  ^"'  **•"  ^^^'  °f  «=°'"'"g  off  better 
ftan  ,f  a  denial  were  persisted  in.  Accordingly  the 
fct  general  rule  is  that  confessions  must  be  voES 
S  held  7  T  "",  "'"'^  ■■  ^!?"  ^^<=°°''  '^  that  they  are 
S^usatl  h.V°h""*"^».  'f/"y  inducement  to  self- 
Srky  "         "^    °"'    ''y    ""y    °"^    '■" 

.    These  principles  have  been  well  worked  out  and 

instL"!;^!!/''  ^'f^^^ly  «=ited  has  collected  the  following 
instances  of  persons  m  such  authority  :  'A  constable 
softer  officer  having  the  accused  L  custody  ofS 
«ses  of  felony,  perhaps  a  private  person  arresting ; 

™  the  risk  of  fsevere  intence  ^ftl  H  f    ™P"»?»"'.  rather  than 

«t  «p  an  omr^'e  defeT^  •  »nH  "1?"'^''  ""'J'  «  """""y  wrong  to 
>egrava?«th°™4ncJ-'M™e«™,«^^^^^^^  '"'^  ^  course  sometimes 
losaybeforeluind  wh^.  f'  ^"ause  it  is  not  always  possible 

W  clerks  or  semnS^-j         where  embeiilers  have  been  held  to  be 

'h«y  cSd  ilS'ed      Suorl':;!^  'hestamte  under  which  1^ 

Ik  absurdity  of  co?delin|™uLrforlf'''Hp''  ^^-  '"*  *'"''  '"""'^ 
"  's  put)  '  thev  knni,  .„  1  ™""f'  'Of  defending  pnsoners  whom  (r , 

'lieyC  done  wronJ    I       ??''•'''■  v  P^oners,  no  doubt,  who  kr  ,; 

'fekoaourabl?  it  k  ^\!f?t"^  ^'""y  "  »-«"•  ''  is  "ot  only  no 
^l_  murawe,  it  ,s  a  posiUve  duty  to  advise  them  to  plead  not 

'  Phipson,  ch.  xxii. 
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the  prosecutor  or  his  wife  ;  or  partner's  wife,  if  the 
offence  concerns  a  partnership  ;  or  his  attorney  ;  the 
master  or  mistress  of  the  prisoner,  if  the  offenee  has 
been  committed  against  the  person  or  property  of 
either,  but  otherwise  not ;  a  magistrate,  whether  acting 
in  the  case  or  not ;  the  magistrate's  clerk.  How 
technical  this  doctrine  has  become  may  be  seen  in 
two  cases  contrasted  by  the  same  writer." 


'  A  maidservant  being 
charged  with  setting  fire  to 
her  master's  house,  makes  a 
confession  in  consequence  of 
an  inducement  held  out  by  her 
mistress :  the  confession  is 
inadmissible,  for  the  mistress 
is  a  person  in  authority,  the 
offence  relating  to  her  hus- 
band's property  (1836).' 


'A  maidservant  being 
charged  with  concealing  the 
birth  of  her  child,  makes  a 
confession  in  consequence  of 
an  inducement  held  out  by  her 
mistress ;  the  confession  is 
admissible,  for  the  mistress  is 
not  a  person  in  authority,  the 
offence  hf  mg  no  connection 
with  the  management  of  the 
house  (1852).' 

In  the  former  case,  the  mistress  said,  '  You  had 
better  speak  the  truth,'  and  in  the  latter,  '  Mary,  my 
giri  if  you  are  guilty,  do  confess  ;  it  will  perhaps  save 
your  neck.  You  will  have  to  go  to  prison  if  W.  H.' 
(whom  Mary  had  charged  with  the  crime)  'is  found 

clear— the  guilt  will  fall  on  you Pray  tell  me  if  you 

did  it'  The  test  being  whether  the  inducement  is 
likely  to  influence  the  prisoner  (to  make  a  false  con- 
fession), it  is  difficult  for  an  unlearned  person  to  see 
the  difference  between  these  two  cases.  As  if  a 
servant  giri  was  more  likely  to  tell  her  mistress  the 
truth  because  neither  she  nor  her  husband  was 
prosecuting  her,  and  was  not  likely  to  ;  or,  as  if  the 
the  confesser  generally  could  weigh  the  amount  ol 
authority  at  the  moment  of  confession  1 

Next,  as  to  the  nature  of  the  promise  or  threat 
inducing  the  confession,  the  same  writer  has  collected 
>  Ibid. 
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the  following  instances  where  confessions  were  not 
excluded  :  those  'obtained  by  inducement  relating  to 
some  collateral  matter  unconnected  with  the  charge  • 
or  by  moral  or  religious  exhortation  (whether  by  a 
chaplam  or  others)  ;  or  by  a  promise  of  secrecy ;  or 
even  by  false  representations  made  to,  or  deceptions 
practised  upon,'  the  accused  ;  '.  .  .  or  by  his  having 
been  niade  drunk '  for  the  purpose  ;  or  by  questions 
which  he  need  not  have  answered,  having  been  put  to 
him  by  a  private  person  or  a  magistrate ;  or  even, 
when  he  is  in  custody,  by  the  police,  provided  there 
was  no  pre  mise  or  threat,  though  such  a  practice  is 
highly  improper, ...  or  by  his  having  been  allowed  to 

speak  without  previous  caution Recent  decisions, 

however,  show  an  increasing  tendency  to  exclude 
evidence  obtained  by  the  police  by  unfair  or  irregular 
means.  " 

The  importance  of  this  last  point,  and  the  true 
philosophy  of  the  whole  subject,  are  appreciated  in  the 
following  paragraphs.'  '  As  the  authority  possessed  by 
persons  who  make  or  sanction  the  inducement  is 
calculated  both  to  animate  the  prisoner's  hopes  cf 
favour,  on  the  one  hand,  and  on  the  other,  to  inspire 
him  with  awe,  the  law  assumes  the  possibility,  if  not 
the  probability,  of  his  making  an  untrue  admission, 
and  consequently,  withdraws  from  the  consideration 
ot  the  jury  any  declaration  of  guilt  which  the  prisoner 
under  these  circumstances,  may  be  induced  to  make. 
Moreover,  and  this  is  a  more  sensible  reason  for  the 
nile,  the  admission  of  such  evidence  would  naturally 
lead  the  inferior  agents  of  the  police,  while  seeking  to 
Obtain  a  character  for  activity  and  zeal,  to  harass  and 
oppress  unfortunate  prisoners,  in  the  hope  of  wringing 
from  them  a  reluctant  confession.  ...  it  by  no  means 

Taylor,  sees.  874,  876. 
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follows  that  the  same  rule,"  as  to  inducements  offered 
by  persons  in  authority,'  '  will  equally  apply  to  all 
promises  and  threats  held  out  by  private  persons. 
These  last  inducements  may  vary  in  their  effect  to 
almost  any  conceivable  extent.    They  will  often  be 
obviously  insufficient  to  pioducethe  slightest  influence 
on  even  the  feeblest  mind  ;  and,  in  such  cases,  the 
confession  which  follows,  but  which,  in  fact,  is  not 
consequent  on  them,  should  be  admitted  in  evidence. 
On  the  other  hand,  an  inducement  held  out  by  a 
private  individual  may  be,  and,  indeed,  frequently  is, 
quite  as  much  calculated  to  cause  the  prisoner  to  utter 
an  untrue  statement,  as  any  promise  made  to  him  by 
a  person  in  authority ;  in  these  cases  the  confessions 
made  to  such  private  person  should  be  excluded.    It 
is  therefore  submitted,  that,  without  laying  down  any 
positive  rule,  whether  of  admission  or  rejection,  the 
judge  should  determine  each  case  on  its  merits  ;  only 
bearing  in  mind  that  his  duty  is  to  reject  such  con- 
fessions only  as  would  seem  to  have  been  wrung 
from  the  prisoner  under  the  supposition  that  it  would 
be  best  for  him  to  admit  that  he  was  guilty  of  an 
offence  which  he  never  really  committed.'     Perhaps 
the  true  test  is,  Was  the  confession  realfy  voluntary  ? 
A  few  instances  "  may  be  given  of  inducements  to 
confessions.     Held  admissible  :  A  promise  to  give  the 
prisoner  a  glass  of  spirits  ;  to  strike  off  his  handcuffs ; 
to  let  him  see  his  wife.    The  following  words  as  being 
merely  admonitions :  '  Be  sure  to  tell  the  truth  ; '  '  1 
should  advise  you  to  answer  truthfully,  so  that  if  you 
have  committed  a  fault  you  may  not  add  to  it  by 
saying  what  is  untrue ; '   '  You  had  better,  as  good 


'  In  K.  V.  Clrms  (p.  1 83  ».  ■)  a  magUtrate  and  clergyman  had  prouus™ 
the  prisoner  that  if  he  confessed  he  would  use  his  influence  witii  Ihe 
Home  Secretary  to  procure  a  pardon  ;  but  he  told  Clewes  that  ttai 
pardon  had  definitely  been  refused.  The  confession  made  after  this 
refusal  was  therefore  admitted. 

*  Fhipson,  cb.  xxij, 
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SSl'''r''i?m''^*j"  'i  ^°P^  y°"  *"'  tell,  because 
Mrs.  G.  can  ill  afford  to  lose  the  money  ;'  'Don't  run 
your  soul  ,nto  rnore  sin.  but  tell  the   trut^  The 

cautions  .  I  must  know  more  about  it ; '  '  Now  is  the 
t,me  for  you  to  tal:e  it,'  ,>.  what  v.as  stolen  ° back !o 
her;  'You  would  not  have  told  so  many  fal«;!tK>d3 
had  you  not  been  concerned  in  it.  Did  a^^'^e 
induce  you  to  do  it  ? '  '  What  you  say  will  be  Csed  m 
evidence  against  you  ;  "  You  are  in  ^the  presence  ^f 
t*o  police  officers;  I  should  advise  that  to  any 
questions  put  to  you,  you  will  answer  iruthfully  ^ 
Take, care,   we    know    more    than   you    thin^icwe 

Held  inadmissible:  'It  is  no  use  to  deny  it   for 

you  do  It  I  daresay  you  had  a  hand  iV  it  ■  vou 
may  as  weh  tell  me  all  about  it.'  '  It  will  be  \  'rUht 
Jing  for  him  (the  prisoner)  to  make  a  dean'U  Jo 
■t      The  inspector  tells  me  you  are  making  housc- 

told  at  first.       You  had  better  tell  me  about  the  corn 
aiat  IS  gone.'    'If  you  tell  me  where  my  eoods  are 

Lu  -  U  J:r"'f ;  '°-  ^°"'  A  *erva7i^^ust^t; 
^i.  If  you  will  forgive  me,  I  will  tell  the  truth  •' 
teress  replies,  'Anne,  did  you  do  it?  If  you  don't 
Sbl  r"  """yp'  y°Y''^^^  '"to  trouble,  and  it 
SeK-l  mTAS'^°"-  *I°">y'vantmymone; 
el[th/Vn,r  ?  I  >;°"  ™ay  go  to  the  devil.'  '  If  I 
leii  tne  truth,  shall  I  be  hunp  ? '    '  Vr.  ».„„■.. 

Ml  not  be  hung.'     '  If  yofdon't  tell  meT^nJ 

would  Ml'  '^''T^^''  '^  ^1^^"  ^^  obliged  if  yoL 
would  tell  me  what  you  know  about  it ;  if  you  wm 
net,  of  cou„e  we  can  do  nothing  for  you.'  '  TWs  ll 
senous  charge-take  care  that  you  do  not  sav Vnv 
thing  to  injure  yourself;  but  if'you  say^^i^^g"];- 
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your  defence,  '.ve  are  willing  to  hear  it,  and  to  send  to 
any  person  to  assist  you.' 

It  must  be  remembered  that  the  party  hit,  by 
an  admission  or  confession,  is  there  to  explain  the 
circumstances,  and  to  cross-examine  or  to  contradict 
the  reporters. 


i  !!' 


39.  STATEMENTS  BY  DECEASED  PERSONS 

The  next  class  of  admissible  hearsay  consists  of  the 
statements  of  deceased  persons— such,  that  is,  as  are 
made '  in  '  such  circumstances  that  they  nxe  extremely 
unlikely  to  be  false '  (and,  therefore,  not  needing  tiic 
test  of  cross-examination).  Foremost  among  these  is 
a  declaration  made  against  the  maker's  own  (pecuniary) 
interest,  on  the  same  grounds  as  those  on  which  wt 
saw  that  a  man's  admi-iions  were  accepted  against 
himself  (though  note  that  here  the  dead  person's 
utterance  is  used  against  some  one  else).  Thui, 
where'  a  solicitor  entered  in  his  books  that  he  was 
paid  so  much  for  drawing  a  will  and  seeing  it 
executed,  it  was  pretty  conclusive  after  his  death  that 
such  a  document  had  existed,  for  there  is  a  high 
probability  that  a  man  does  not  put  down  as  paid  to 
him  a  debt  which  is  not  paid.  Of  course,  if  fraud 
could  be  proved,  such  a  presumpt-'on  is  got  rid  of.' 
In  this  instance,  it  having  been  thuo  shown  that  a  will 
had  existed,  what  purported  to  be  a  draft  of  it  was, 
in  its  absence,  accepted. 

An  interesting  case,*  illustrating  more  than  one 

>  Taylor,  sec.  6C8. 

•  ge  T/umas,  41  L.  J.  P.  &  M.  3a,  in  1871. 

•  '  Cases  have  Ijeen  known  where  a  declaration  against  nffionan 
interest  has  been  made  with  a  sinister  purpose,'  said  the  judge,  m  n 
Perton,  53  L.  T.  706,  in  1886. 

'  Ibid. 
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principle  of  hearsay  evidence,  was  tried  in  1886.  In 
1801  George  Clapperton  was  baptized  and  registered 
at  Aston  as  the  (third)  son  of  ^ohn  Clapperton  3 

Bible)       He   was    very    much    befriended    by    one 

EelS  a°„d  H.VH""'"^?fr  J'''"?""'  '°°^  'he  name  of 
7,^^  J^^  *  childless  widower  in  1881  leavine 
fv^f?  ""disposed  of  by  will.  This  was  claimed 
L^*  "o'^rsurviving  grandchild  of  the  Clappertons 

Mr  Per^^;'"'  '""^  •'??'  '^^  ^'°^"  °"  '^e  grou,^  tha 
Mr.  Perton  was  an  illegitima.e  child-who  in  law  has 
no  k,„  through  his  parents-of  the  said  Pemb^rto^ 
The  Crowti  was  allowed  to  show  that  the  deceased 
had  himself  stated  that  such  was  his  parentage  3 

1  Sd  t'n  n"-^.''  ''«'""'««d  on  one  o^caffon  to 
pay.  and  had  paid  ten  per  cent  duty  instead  of  three 
on  a  legacy  left  him  by  Pemberton's  brother  ex! 
plaining  that  the  latter  was  not  legally  his  uncle  L 
was  generally  supposed,  for  he  was'a  Lw  son  ^f 
Penberton  and  it  was  proved  that  fc ,  many  years  he    " 

Em  ?he  ^Ir  ^f .»  •'"y^*"y   about^Krth 
atoreover,  the  other  claimant  had  admitted  in  the 

Simat"/  ""'h*  ?".  ^*™1y  ^'^'^'"on  was  "hat  he  Si 
uiegitiraate,  and  had  produced  a  family  oeditrre*.  i^ 

?ptmL'o„'^"A'-'  ""'  C^*^"  bel'^stST^^ 

id^^o^K^llp^'^lrtr'^^  '^'"«  '''-"'^'  -  ^^ 

Leaving  aside  for  the  moment  the  general  exceotion 

S  soc1^'"^t2';r°^^^"''^'"g  tJ>at  kind  of  sham! 
or  uniu^v^K!  ^^'u'"  ?  ""*"•  "'ore  or  less  justly 
douHK  ^'  '^''^"'^  ^^  '«  illegitimate.  Cases  no 
doubt  have  occurred  in  which  a  man  has  prefeTed  to 
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be  thought  the  illegitimate  son  of  a  FoAigate  noble- 
man  rather  than  the  son  of  an  honest  tradesman. 
mut  note  t^at  the  interest  must  be  pecuniary  or 
^?oprietaJ.)  Again,  the  claimant  could  -t  prove 
that  lohJi  Clapperton  was  alive  after  1799,  tj.  sne 
Sj  not  shcS  tSiat  he  wn  alive  at  the  time  Georst 

SifSiu^^e  wai  .live  »  -T?* '''"S™  'IJT, 

iSs  S."£?oSJS  ."<;;e^=.S 

the  Ws  sdiool  and  factory  had  been  that  he  was  a 
^prnou?dn*Ulettt'a?yai>d  Larding  the  moneyto 

^''^SoTtrong  is  the  presumption  that  declarations 
agaSttru^niary  (or  W-tary)j.te^est^r^^^^^^^^^^ 
that  they  draw  with  them,  %*»  say   all  the  rest 

rreSl:-to"g^^eLL^S^^onw^^^^ 
Tn'Sm  ^Ifirnr  SsSsSa.^^ 

:fth'e  fSsr^yVd  -^^^^^^^^^      *^  p^^r: 

S,e?S  hitS,  Sol  *e  P.r°'i'£^'"E 

•  ffigiam  v.  Kidgway,  lo  East,  109. 
2  Evidence,  ch.  xxiv. 
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may  be  gathered  from  this  passage  from  the  same 
authority — ' 

*  To  prove  that  certain  shares  belonged  to  A.,  the 
entry  in  the  day-book  of  a  deceased  stockbrolcer— 
'Bought  for  A.  200  L.  C.  Co.'s  shares,  ;f  1400'— held 
not  admissible  as  a  declaration  against  the  broker's 
interest :  for  if  the  price  fell,  and  he  was  not  bound  to 
deliver  any  specific  shares,  the  transaction  might  be 
for  his  advantage.  (A  corresponding  entry  in  the 
broker's  ledger  in  which  the  latter,  in  addition,  debited 
himself  with  the  purchase-money  received  from  A. 
was  admitted.) ' 

Another  class  of  receivable  statements  by  deceased 
persons  consists  of  those  made  as  a  matter  of  duty  in 
the  ordinary  course  of  business,  that  is,  generally  at 
or  near  the  time  of  the  fact  they  state,  e.g.  where  a 
deceased  drayman  had  delivered  some  beer  and  the 
same  night  made,  as  was  his  duty,  an  entry  of  the 
fact  m  the  proper  book,  this  entry  was  admitted 
as  evidence  in  an  action  for  the  price  of  the  beer." 
'There  is  a  presumption  of  truth  which  arises  from 
the  mechanical  and  generally  disinterested  nature 
of  entries  made  in  the  course  of  duty,  and  from  their 
constant  liability,  if  false,  to  be  detected  by  the 
declarant's  superiors.' '  But  note  that  it  is  only  the 
exact  facts  which  it  is  the  duty  to  declare  are  proved, 
and  these  must  be  within  the  maker's  personal  know- 
ledge. Thus,  in  a  coal-mine,  it  was  the  regular  course 
for  Harvey  to  give  notice  to  Yem,  the  foreman,  of  the 
coal  which  was  sold.  The  latter  was  not  present 
when  the  coal  was  delivered  to  the  customers,  and 
could  not  write,  but  got  Baldwin  every  night  to  make 
the  entries  from  what  he  told  him,  and  to  read  them 
over  to  him.    When  both   Harvey  and  Yem  were 

'  Ibid. 

'  Price  T.  Lord  Torrin^on,  i  Salk.  285,  in  1703. 
Phipson,  ch.  xxT. 
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A    A  comP  one  was  sued  for  coal,  and  it  was  proposed 
1  ioduce  Ss  book  to  show  there  was  no  entry 

not,  "1^^"^^  "%;_^  -f  the  alleged  marriage,  and 
at  or  ^bout  the  time  of  the  a    g^  ^^^^  ^^  ^^^^^^ 

treTof  hrowTitte  there  had  been  a  .ar- 
See3  (Of  course,  the  entry  was  good  to  prove  *e 
V  r-..„\  Tt  is  oerhaps,  needless  to  add  that  there 
SXle  been  ^o  motive  to  misrepresent  on  to 
must  nave  "^^"  Hwlarant  e.e:  the  drayman  and 
?hf  colft^em'^  (aSeT-^^^^^^^  alleged  to  have 

.  Brain  v.  /V««,  "  «.  &  W  773.  i"  >843. 

'  ^^"'•■'^•"S.H.rirm.^il-limiting  the  evidence  aciutfy  to  the 

facts  which  .t  '^j?' °"^  "IXWnst.interest  (pp.  19°.  '92) »;™' 
greatei  favour  shown  '°  !'*f^J"*"!!*°iie  to  believe  that  the  accoucheur 
fnomalous.  It  is.  no  doubt.  J^^^^f^^^^^^a  certainly  no  duty, .« 
in  1768  got  h«  f«.,'f'  ?,ut  if  ^°he  duty  of  the  coal-foreman  and 
giving  the  conect  dates.  .^«« j' 'ff '"("gy ^f  the  payments  for  the 
Se  curate  to  make  correct  entries  '«§'5^Xy  °V^  tteu  actual  kuo«- 
Toals  and  of  the  fact  <>' ™»nfthaTof  "he  manSdwife  in  his).  The 
ledge  was  probably  as  8?°^.  ,^,' C' °'  vjjed  may  be  seen  from  the 
extfnt  to  which  th^  rule  ^^^^^^"^^  tTdecide  whether  a  tua. 
following  case :  In  1831,  it  ^J^^'^P^Jiaer  the  then  law,  and  Ito 
had  committed  an  act  of  '°*»''J™P''=*,  °°ted  in  1825  at  his  place « 
depended  on  whether  he  had  l>e«  "g^'^p^ J„^'^  l^  official  refr. 
PaTdington  or  in  South  MoltonStr«UHe^roau         ^^^  ^^^  ^ 

of  the  offi«'  ("°*.t''^l7u°    nSTat  Soith  Molton  Street    Bji 
stated  distinctly  that  he  had  been  {fj""  ".=""'        „„  of  the  ofSceT-i 

ftMueSy  criticised'  (Phipson,  ch.  xxv.). 
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appropriated  the  goods,  and  to  have  then  made  th. 
relathg  tTfub^orTSaSts"  TH  '^'='"^*'°- 

oy  exposing  them  to  constant  contradiction  '    But  .> 
«>meof  thed,stmct.o„s  made  on  this  subject,  is  supplied 

1  I?.'P«">.  'h-  xxvi. 
,  Ibii,  ch.  xxvu. 

"«  h.  fwnds)!  "  '*"  "^  ""'giti-xate  child  can  have  no  family  ,„e,p, 
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by  the  Sussex  Peerage  Case  '"  '^^  ^  J^  ^l  &  F  85). 
The  Duke  of  Sussex  s.xth  son  ^f  Mu«ly  at  Rome 
purported  to  m^^  Ljdy  A^^f^^^.^  (unsuccessfully) 

'■?  ?792;  2^eraee  the  question  was  whether  the 
claimed  the  peerage .  ^"f  Ji    ,    ,  ^^  entry  in  a 

marriage  was  valid  by  English  ^w  ^^.^.ry  ^^^ 

Prayer-^k  Proved  .o*,e  in  his  m^^^       ^j^.^j^  ^  ^^ 

admitted;  't  "^^^ \7p,^  " Xgustus  Frederick/ etc. 
married  at  Rome  to  Prince  Augusiu  ^^  _^ 

The  Lord  Chancellor  ^^f  " J ^^f t'there  was  a 
declaration  by  one  of  *^S^/fto  prove  the  mar- 
;?it- ^^Thntre"  o\  tht SSe^a^d  nothing  to  do 
with  the  matter  (p.  '98)-  ^  ^e  made  before 

contSs^^  bS^fS  the  same  reason  as 
before.  .  ,  ^j^ny  family  matters 

rfother.    When  it  be<:omes  mij^rton  ^^^^  ^  ^^ 

a  point  it  often  could  not  be  done  wh.  j^„  j^ 

a  family  tradition  'Since  most  family  n  ,^^^^^^^^,, 
obtained  at  second  ^^.'''^f-X  hearsay  rule '  to  insist 
.  the  main  ob^ct  of  ^el^'ng  the  hea  say  r  ^^ 

on  first-hand  knowledge.  " '^^""'?'" *''  ^een  derived 
if"  the  'information  P"^,P°;;^^2*°,aUamily  repute, or 
from  other  "-el/tives  or  rom  general  |am^iy     P 

^T/»'Ssry  uU  SL?  does  not  directly 
vvded  such  .  ^f,f  ^^^  "^Igrived  from  strangers.  .  •  ■ 
appear  to  have  b""  ae"™°     ;„     ^ix  generations 

•  Phipson,  ch.  xxvii. 
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father  that  he  had  for  the  purposes  of  distinction 
christened  them  Stephanus,  Fortunatus,  and  Achaicus, 
according  to  the  order  of  names  in  St.  Paul's  first 
Epistle  to  the  Corinthians ;  and  a  declaration  by 
their  deceased  aunt  that  she  had  for  the  same 
purpose  lied  strings  round  the  arms  of  the  second 
and  third  children  at  their  birth  are  admissible' 
(Phipson,  ch.  xxvii.  of  a  case  in  1 731).  With  regard 
to  the  extent  of  distance  back  Davies  v.  Lowndes 
(7  Scott  N.  R.  711,  in  1835-43)  's  interesting.  The 
title  to  large  estates  under  a  will  in  1768  was  at 
stake,  and  it  was  sought  to  put  in  evidence  a  Welsh 
pedigree  tracing  the  genealogy  of  the  family  from  the 
Lord  of  Rhys,  Prince  of  South  Wales,  who  died  in 
1233,  to  a  William  Lloyd  living  in  1733.  At  its  foot 
was  the  memorandum :  '  Collected  from  parish  regis- 
ters, wills,  monumental  inscriptions,  family  records,  and 
history :  this  account  is  now  presented  as  correct,  and 
as  confirming  the  tradition  handed  down  from  one 
generation  to  another  to  Thomas  Lloyd  ...  of  Cwm 
Gloyne  . . .  1733  by  .  .  .  William  Lloyd.'  This  was 
indorsed  'true  account  of  my  family  and  origin. 
Thomas  Lloyd,  Cwm  Gloyne.'  A  witness  proved  that 
this  was  in  the  handwriting  of  Thomas,  and  that  he 
had  himself  found  the  document  fifty  years  ago  among 
the  papers  of  the  Cwm  Gloyne  family  at  that  place. 
It  was  held  that  the  document  was,  at  all  events, 
adTiissible  to  show  the  relationship  of  those  persons 
w:  0  were  described  by  the  maker  of  it  as  living,  and 
who  might  be  presumed  to  be  personally  known  to 
him. 

It  is  in  this  connection  that  family  Bibles,  'inscrip- 
tions  on    tombstones,'   coffin-plates,    mural  tablets, 

Epitaphs  are  proverbially  untruthful,  but  not  wilfully,  perhaps,  as 

to  names,  dates,  etc.     Yet,  'there  are  several  well-known  instances 

of  such  mistakes.    In  the  epitaph  upon  Spenser's  monument  in  Wcst- 

™nster  Abbey,  there  is  a  misstatement  as  to  the  time  of  his  birth  of  no 
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hatchments,  family  portraits,  rings,  and  pedigrees,' 
play  a  part  As  to  the  first,  they  'stand  upon  a 
somewhat  different  footing,  not  because  of  the  sacred 
nature  of  the  volume,  but  from  the  custom  of  using  it 
as  a  family  register.*  Entries  therein  are  receivable 
on  the  grounds  of  publicity  and  family  acknowledg- 
ment without;  proof  of  identity,  relationship,  or 
(presumably)  death. 

The  mere  fact  that  the  book  is  a  Bible,  however, 
is  not  sufficient:  it  should  be  shown  to  be  a  fam.iy 
Bible,  in  the  sense  of  having  been  handed  down  and 
preserved  as  such  in  the  family,  and  should  come  from 
the  custody  of  a  member  thereof.'*  As  to  the  other 
things  in  the  list, '  if  they  have  been  publicly  exhibited 
they  will  be  admitted  on  the  presumption  of  family 
acknowledgment,  though  their  authors  be  alive. 
Finally,  under  this  head  we  may  notice  that  '  in  the 
case  of  marriage,  the  repute  and  conduct  need  not  be 
confined  to  the  family,  reputation  among  and  treat- 
ment by  friends  and  neighbours  being  receivable  (as 
we  saw  above,  p.  192) ;  but  such  reputation  must  be 
general,  i.e.  not  repose  on  what  some  particular  person 
said. 

less  than  forty  years,  and  as  to  that  of  his  death  of  three  years.  The 
time  of  death  is  erroneously  stated  on  the  monument  of  Merne  .  .  . 
rd  tSe  time  and  place  of'^birth  on  that  of  Goldsmith '  (Ph'l'P^"" 
Evidence,  vol.  i.  p.  213,  lolh  edit.).  Taylor  (sec.  652)  »X'  'h?t  the 
presumption  that  relatives  would  not  permit  an  erroneous  mscnp  ion 
\o  rem!dn  'is  doubUess  c.-™  contrary  to  the  fact.'  H^  «dds  tot 
Ue  has  '  found  on  a  monument  in  a  London  cemetery  this  starllmg 
announcement :  '  The  victim  of  a  mother's  temper.  .1       •  .„ 

?'°n  America,' said  Lord  Redesdale,  in  1811.  '"heretteeis  no 
register  of  births  or  baptism,  hardly  any  other  is  known  (Berkeley 
Peerage  Case,  4  Camp.  411). 

'  Fhipson,  ch.  xxvii. 
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40.  DYING  DECLARATIONS 

By  far  the  most  Important  of  statements  of  dead  per- 
sons admissible  in  evidence  is  the  '  dying  declaration  ' 
of  some  one  who  has  been  itilled ' — at  the  trial  of  some 
one  for  his  or  her  death.  The  charge  must  be  one  of 
murder  or  manslaughter,  and  the  declaration  must  be 
shown  to  have  been  made  under  a  sense  of  impending 
death.  The  obvious  reason  for  admitting  such  a  state- 
ment is  that  it  proceeds  from  the  victim  himself,  who 
presumably  knew  what  was  going  on,  and  that  often, 
where  there  are  no  other  witnesses,  criminals  would 
escape  altogether  if  it  was  not  admitted.  The  truth 
of  it  is  guaranteed  with  a  very  high  degree  of  proba- 
bility, because,  as  a  matter  of  fact,  people  at  the  point 
of  death  do  not  lie. 

The  importance  of  this  rule  may  be  seen  in  a  case  ' 
which  excited  much  controversy.   A  man  was  convicted 

'  Thk  must  not  be  confused  with  the  occasion  when  a  magislrate 
•Itends  at  the  bedside  of  any  one  dangerously  ill,  and  takes  down  his 
or  her  sworn  statement  relating  to  any  indictable  offence,  provided  that 
Ihe  person  against  whom  the  statement  is  made  (almost  invariably  the 
accused)  had  an  opportunity  of  being  present  and  cross-eicamining  on 
such  statement.  If  the  maker  of  the  statement  dies,  or  is  likely  to  die, 
Ihe  statement  may  be  read  at  the  trial ;  of  course,  with  the  cross- 
examination.  If  the  suspected  person  cannot  be  found,  the  statement  is 
not  evidence,  but  it  may  contain  '  dying  declarations.' 

It  may  be  mentioned  here,  that  what  witnesses  swear  at  a  police 
court  may,  if  they  die  or  become  insane,  or  too  ill  to  travel  before  the 
tnal,  be  read  there.  But  the  mere  fact  that  the  witness  cannot  be  found 
does  not  let  in  such  reading,  unless  the  party  against  whom  that  testi- 
mony tells  has  got  the  witness  away.  In  1851  three  n.-.i  were  tried  for 
robbery  with  violence.  It  was  proved  at  the  trial  that  one  of  the  three 
tad  got  away  one  of  the  witnesses  against  them.  Accordingly  her 
evidence  was  read  against  all  three,  but  as  two  were  not  implicated  in 
getting  her  away,  this  was  unfair,  and  the  trial  was  set  aside.  The 
jury  had  acquitted  the  actual  getter  away ;  the  other  two  were  nlti- 
mately  transported  for  ten  years  (R.  v.  Scaife,  14  Q.  B.  238). 
*.  V.  BetUngfieU,  1879,  14  Cox,  Criminal  Cases,  343. 
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of  the  murder  of  a  woman  at  Ipswich  and  hanged. 
At  the  trial  it  appeared  (among  much  other  evidence) 
that  the  deceased  came  suddenly  out  of  the  house 
where  the  man  was  'with  her  throat  cut,  and  on  meet- 
ing'a  woman  'said  something,  pointing  backwards  to 
the  house.  In  a  few  minutes  she  was  dead.  The  judge 
refused  to  allow  what  she  said  to  be  repeated  on  the 
ground  that  there  was  no  evidence  that  she  kn^w  she 
was  dying.  As  a  matter  of  fact,  she  had  said.  See 
what  Hamr  has  done,'  which  alone  would  probably 
have  been  fatal  to  the  prisoner.  But '  there  was  a  strong 
movement  in  favour  of  the  prisoner  on  the  ground  tha 
the  woman's  statement  had  been  rejected,  and  that  it 
might  have  been  in  his  favour  ...  and  if  the  cir- 
cumstances had  been  less  conclusive  it  is  possible  the 
movement  might  have  been  successful.  Suppose  the 
words  'had  been,  'See  ..'hat  he  has  driven  me  to! 
they  would  have  been  sufficient,  probably,  to  secure 
an  acquittal.  And  it  was  impossible  to  say  what  on 
cross-examination,  the  words  might  hwe  appeared  to 
be.'  Surely,  if  impending  death  be  a  guarantee  of  a 
speaker's  truth,  this  woman's  words  mig.it  have  been 
believed.  The  exclusion  of  them  reduced  the  rule  to 
a  mere  technicality.  Suppose  her  last  words  had 
exonerated  the  prisoner:  would  it  not  have  been 
monstrously  unfair  to  exclude  them  ?  ,      .    ,.  ^ 

The  same  incident  illustrates  another  rule,  vw.  tha 
of  relevance.  This  is  thus  stated  by  Mr.  Phipson: 
'  Acts,  declarations,  and  circumstances  which  consMute 
or  accompany  and  explain  the  fact  or  transaction  in 
issue  are  admissible  for  or  against  either  party,  and 
explained  by  Mr.  Taylor"- '  The  affairs  of  men  consist 
of  a  complication  of  circumstances  so  intimately  inter- 
woven as  to  be  hardly  separable  from  each  other. 
Each  owes  its  birth  to  some  preceding  circumstance, 
and  each  in  turn  becomes  the  prolific  parent  of  others, 

'  Ch.  vi.  '  Sec.  583. 
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each  during  its  existence  has  its  inseparable  attributes, 
and  Its  kindred  facts  materially  affecting  its  character 

^JLTf:'°  ^  ''"?^'  •"  °"^''  t°  »  right  under. 
TfM°/  Ti  °^'"!;,  '"  °*«''  ''°"^''  ^here  does 
rn  f  n?i  *^-  -^^""^  °P-^  difficulty,  indeed,  which  is 
constantly  arising  in  human  affairs-always  when  we 
seek  to  put  what  we  call  consequences  down  to  certain 
causes.  Such  a  speculation  is  like  the  inquiry  where 
ae  ever-widening  circles  generated  by  a  stone  dropped 

lt7,T'n7'-  *°  *'"■?''•  ^y  *«  ^^y-  --riyle  likened 
«.nduct  But  m  practice  a  limit  must  be  found,  and 
It  IS  supplied  by  the  discretion  of  the  individual  judge, 
nZJ^J!^  *£?.  "^.fi'^fl  principles  for  dealing  with  this 
question      Thus  in  the  case  last  mentioned  the  judge 

be  called)  'the  whole  story.'  theory  saying  that  that 
atement  was  not  part  of  anything  done  or  something 
Sh  Z^tl  "O^ething  was  being  done,  but  something 
M>d  ^/ter  something  done.     It  was  not  as  if,  while 
being  in  the  room,  and  while  the  act  was  being  done, 
»Lthf„  ^"ti  5°5'«*'"g  which  was  heard;  it  was 
Mmething  stated  by  her  after 'it  was  all  over,  Whatever 
was,  and  after  the  act  was  completed.'    The  dis- 
S„^T  ^^"^^^  something  being  done  and  after 
somethtngdonexs  indeed  fine,  but  it  serves  the  better 
to  show  that  the  meaning  of  this  rule  is  to  exclude 
anything  which  cannot  fa^-ly  be  said  to  be  part  of  the 
Whole  story  under  discussion.  Everybody  will  agree  that 
a  o^l'nm".  ^  ^"  "nterested  party,  or.  indeed.\ny  one 
of  ~  h     '^'u"  ?^T''  '^""''^  ^^  excluded-unless. 
>«  partly  the  result  of  reflection  or  imagination." 

lio.^  to  Vh?''«3'™Tr';°'  '^'  '""^'^  elancing  at  the  chief  excep- 
P^^io^"l^t^,^°,"r-^'''-'^''^''°'''  ">"=  °»'^'  b^very  strong 
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Thus  to  take  Mr.  Taylor's  instances  'on  the  trial 
of  Lord  George  Gordon  for  treason,  the  cry  of  the 
mob  who  accompanied  the  prisoner  was  received  in 
evidence  as  forming  part  of  the  whole  »tory    and 
showing  the  character  of  the  principal  fact     (Observe 
that  the  only  direct  evidence  possible  of  the  exclama- 
tions of  the  mob  would  have  been,  at  most,  that  of 
individuals  who  saw  and  heard  the  individual  rioters 
near   them    shouting.    One    of   the    points  to   be 
proved  was  that  there  was  a  mob  acting  m  common: 
the  cry  of  such  a  concourse  could  not  be  simulated 
-it    must   have    been    animated    by,   and,    there- 
fore,  an  index  to  a  common  purpose.)      What  tfte 
driver  said  directly  after  a  chifd  had  been  knocked 
down  by  his  train  is  also  evidence.    On  an  mdictmen 
for  manslaughter  a  statement  as  to  how  the  accident 
happened  made  by  the  deceased  .jww^rfwfe/^  after  he 
was^nocked  down  has  been  held  admissible.     The 
parts  of  the  whole  story,  then,  must  hang  closely 
together  in  time. 

How  far  afield  frcm  the  centre  of  events  the  story 
told  may  range  is  oilen  a  difficult  legal  puwle,  which 
cannot  be  tracked  here.     That  it  may  go  very  far  is 
^n  from  the  following  instance^    In  188'  tiie  J/«r, 
Nixon  struck  on  the  wreck  of  the  Douglas  o«  Graves- 
end  and  was  damaged.     Her  owner  brought  an  action 
against  the  latter  for  negligence  m  not  showing  the 
proper  wreck  lights.     The  Douglas's  people  proposed 
to  show  that  the  mate  had  instructed  the  captain  of 
tug  to  go  to  Gravesend  and  report  the  sinking  of  th 
ship  to  the  proper  authority,  and  that  shortly  afterward 
the  captain  told  him  that  the  harbour-master  had  said 
that  he  would  presently  send  sornething  down ;  ^"^ ' 
was  held  that  they  were  entitled  to  put  this  evidence 
in,  'for  the  evidence  was  tendered  as  relating  to  an  aci 
done  and  tending  to  disprove  negligence,  a  compefnt 

•  The  iP«(//a»,  7  P.  ^-  'S?- 
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mMter.     Note  that  there  was  no  difficulty  about  the 
captain  of  the  tug  going  into  the  box,  and  telS  he 
message  given  him  by  one  of  the  Dart!«  Ahl^.iv. 
represenutive)  despite^he  aKe  ^f'Se  ottei; 

Si  whir7  °^  *'•!!  ""''""S'  ^»'  «"  int^S  part  of 
Ae  whole  stoiy,  and  a  very  obvious  prc^f  that  one 
P««ution,  at  any  rate,  was  not  neglected  Indeed 
L  ^■"!i'^i"'1  ^""*"  »  '«""  to  the  same  effect  Md 
then  died  the  letter  could  have  been  produced  for  ^e 
wners  of  the  D,u^/as  to  show  the  real  state  of  SSs 
at  a  critical  moment.  But  it  was  a  much  stron^r 
thing  to  allow  the  captain  of  the  tug  to  rewrt  fhe 
conversation  behind  the  backs  of  both  p^ies  &een 
h.m,  a  third  party  and  the  harbour-master  a  fourth 

T^A  mt  h'""  ^^i  ^'^'Z"  h.-«.  on  to"  me 
one  else-a  fifth-he  could  have  detailed  his  remarks, 

The  third  class  of  exceptions  to  the  rule  against 

xii^tr  tL°^  statements  contained  in  public 
S«  ci^  JK  P""«=ipal>  of  these  are:  (i) 
Statutes,  State  Papers  and  Gazettes-  (2l  Puhl  r 
Registers;  (3)  Public  Inquisitions,  Surveys,  As^^! 
ZZr^tiL^P^'"''  (4^  Official'  Certifi^catesrS 
P,Tl  i  tV.^°'?P^"y'  and  Bankers'  Books-  (6 
Published  Histories,  Maps  and  Tables,  thV  iL't  as 
deahngwith  matters  of /^*/,V  i.-.torieh,  ^ 

sbnH  '!.P1-'"  *?'  *"  *ese  writings  attain  a  hieh 
^  "''-  °^  *™*^'  '"'J  that  there   is  little  fear  of 

mg  injustice  by  letting  them  in  without  insrsing 

I  Sicefn    '    1"^?^'^'    g«ne«Uy   there    would    be 
k°nd  th. '"  ^"f'^ding  them.     Nevertheless,  in  each 

edc?u".^r  3!'^''l'"l'°"''  °f*«  admissibility  of 
i   ie  documents  (though  they  cannot  be  treated  here) 

'  '  Phipson,  ch.  xxi. 
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tending  to  exclude  those  where  there  is  any  reason- 
able chance  of  error.  Perhaps  the  most  liberal  con- 
cession in  the  list  is  that  of  Companies  books ;  but  it 
only  extends  to  certain  points  about  which,  in  the 
absence  of  fraud,  the.-e  can  hardly  be  any  mistake. 
And  here,  as  in  aU  cases  where  the  authors  of  state- 
ments are  not  present  to  be  cross-examined,  it  is 
open  to  the  litigant  affected  to  show  that  there  has 
been  mistake  or  fraud.  Even  judgments,  when  put 
in  evidence,  may  be  impeached  on  a  proper  ground. 


41.  EQUITY  AND  CHANCERY 

It  is  impossible  to  explain  the  present  function  of 
the  Equity  or  Chancerv  Courts  without  a  reference 
to  their  origin  and  histoiy.  There  is  nothing  more 
interesting  in  legal  annals  than  that  history  which 
shows  that  this  institution  is  a  peculiarly  English 
home  growth,  and  practically  unique.  Thus  Black- 
stone  says,  'This  distinction  between  law  and  equity, 
as  administered  in  different  courts,  is  not  at  present 
known,  n  r  seems  to  have  ever  been  known  in  any 
other  country  at  any  time  '  (Book  iii.  ch.  iv.  p.  50). 

Two  things  strike  people  as  civilisation  progresses 
and  society  grows  in  knowledge,  wealth,  and  physical 
improvements,  viz.  the  hardships  and  injustice  some- 
tirnes  inflicted  by  adhering  to  a  fixed  system  of  law, 
ie.  through  its  technicalities,  and  the  want  becoming 
conspicuous  from  time  to  time  of  laws  to  meet  wrong- 
doing not  till  then  conceived.  In  both  cases  justice 
requires  that  the  existing  law  should  be  supple- 
mented ;  thus— a  modem  instance  of  the  latter-mucn 
of  our  company  law  was  designed  to  supply  provetl 
defects.  But  early  legislation,  as  we  have  seen 
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(p.  17).  by  no  means  implied  Acts  of  Parliament ; 
lawyers  and  other  officials,  including  the  soveieien 
often  made  the  laws.    Of  the  former  class  of  occa- 
sional hardships,  mstances   would  be   a  debtor  or  a 
lenant  compelled  to  pay  a  debt  or  rent  twice   over 
My.  through  neglect  of  some  legal  precaution),  or  a 
legatee  or  other  beneficiary  under  a  will  losing  what 
the  testator  clearly  intended  to  leave  to  him  or  her 
through  the  donor's  non-compliance  with  a  technical 
legal  rule  (e^.  that  there  must  be  two  attesting  wit- 
nesses)     We  are  too  familiar  in  daily  life  with  the 
spectacle  of  the  surety  ruined  through  a  too  confi<ling 
fnendship;  of    the   goodly  estate  eaten  up  by  the 
exactions  of  the  usurer ;  of  the  too  complacent  trustee 
who  ultimately  has  to  pay  for  his  easiness  out  of  his 
own  pocket ;  and,  generally,  of  those  who  are    '  t  in  ' 
by  the  misdeeds  or  misfortunes  of  others.     No  one 
to-day  would  dream  of  relieving  such  suiTerers  from 
their  legal  losses  out  of  pity ;  whatever  relief  there  is 
IS  regulated  by  Jaw.     B- 1  ii  by  no  means  follows  that 
in  the  early  development  of  our   law    its   authors 
deliberately  set  to  work  only  to  remedy  actual  failures 
of  the  law  to  do  justice  where  it  had  been  invoked 
(by  being  misapplied  or  not  applied  to  a  sufficient 
extent) ;  they  may  very  well  have  aimed  generally 
at  the  'correction  of  the  law  where  it  fails  through 
Its  too  great  generality'  (in  statement)— Aristotll's 
definition  of  equity*— and  not  differentiating  between 
me  individual  hard  case  in  law  and  another,  have 
Deen   by   no   means   averse    from    admitting   even 
compassion  into  their  judgments.     In  short,  in  the 
great    movement    of    our    law    after    the    Neman 
Conquest,  there  came  a  moment  when  it  w,      jeen 
that  alongside    the   other  tribunals  was  wanted    a 
junsdiction  something  like  that  of  the  old  Eastern 
auu,  who  sat  under  a  palm  tree  and  decided  each 

'  Ethics,  T.  lo,  6. 
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case  as  it  came  along,  regardless  of  everything 
except  natural  justice.  The  latest  inquirer  into  the 
subjects  puts  it  thus :  '  Cases  arose  for  which  the 
common  law  gave  either  an  inadequate  remedy  or 
no  remedy  at  all.  Moreover,  even  where  the  common 
law  offered  a  remedy,  yet  if  the  parties  were  unequally 
matched  in  wealth  and  in  influence,  the  weaker  party 
often  had  little  chance  of  obtaining  a  judgment  m 
his  favour,  or,  if  he  obtained  it,  of  enforcing  it. 

To  meet  these  difficulties,  it  became  necessary  for 
the  sovereign  to  exert  that  judicial  authority  which 
he  had  not  yet  parted  with,  and  he  exerted  it  by 
delegation  sometimes  to  his  council  and  sometimes 
to  his  chanceUor.  ...  It  is  clear  that  the  council 
was  mainly  concerned  with  cases  in  which  the  com- 
plainant had  a  remedy  at  common  law,  but  that 
remedy  was  rendered  unavailing  by  the  influence  of 
his  adversary  over  the  jury,  the  sheriff,  or  the  judge; 
while  matters  in  which  the  complainant  had  no  remedy 
at  law  came  more  frequently  before  the  chancellor,  at 
first,  apparently,  by  delegation  in  particular  instances, 
and' then  by  a  general  delegation.  .  .  .  The  origin  of 
the  independent  jurisdiction  of  the  chancellor  is 
generally  sought  in  a  proclamation  of  Edward  III.  in 
1 349,  to  the  Sheriffs  of  London.' ' 

It  is  clear  that  in  the  development  of  this  'plant 
of  marvellous  growth '  the  chancellor"  played  a  great 

■  Athburaer,  Principles  of  Equity,  ch.  n.  ,    >. .  ,c.^ 

•  From  catuillarius,  perhaps  in  its  meaning  of  'a  clerk  (bwe«. 
Law  Dictionary).  This  official  was  by  no  means  always  the  giMi 
dignitary  he  is  at  present.  'As  compared  with  Ae  j^timr, Jte 
chancellor  was  at  first  a  humble  personage.  He  was  the  chief  domeait 
chaplain  of  the  king,  and  did  the  secretarial  work,  presumably  becaw 
he  possessed  the  rare  gifts  (.f  being  able  to  read  »"<!  write.  H 
apparraUy  resided  in  the  p-Uce,  and  we  know  that  he  had  a  duj 
allowance  of  five  shillings,  a  simnel  (a  cake),  two  seasoned  simnels,  ok 
sextary  of  clear  wine,  one  sextary  f  household  wine,  one  large  *m 
candle,  and  forty  pieces  of  candle.  In  the  time  of  Henry  a  to 
allowwice  was  made  only '  if  he  dined  out  j  '  if  he  dined  at  homt,  M 
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part,  r,.d  Ks  office  gave  its  name  to  the  concrete 
TnT-::!  ^-'T"^-  Now.  'he  was.  if  one  may 
say^ '.,  f  ccretaiy  md  managing  director  all  in  one,  and 
bemi.  nn-ariflbly  in  early  times  an  ecclesiastic  he  w^ 
?^u  f.  "1^  '''"g'^  ««^'  h«  kept  the  kig's  souT 
Ae  eSfiilT^  V""';  '^''^  o'ganiLtion  for  a! hieing 
the  ethical  virtue  of  equity  was  appropriately  domi? 

jSe» X*  V/^%°'  *e^onscien7e  o^f  the  sVreme 
marf  of  ff..  A  ^*^'  *"''  f°°"  *^  distinguishing 
^^.ence.    And  this  characteristic  tendency  it  has  never 

'It  was.'  says  the  writer »  already  quoted,  'a  court 
of  conscience  in  two  senses.  In  one  sense  the  jW 
d,ct.on  was  exerciseable  according  to  the  conscience 

?i  ^'h'''*""""'^  ^^°"g'>  J""^  Conscience  wS 

fettered  more  and  more  by  authority ;  in  the  oftS 
r  K  ^A  JH"^di'=f°"  was  exercised  on  the  conscience 
of  the  defendant.  The  objects  of  a  court  of  c°vn 
judicature,  as  now  understood,  are  to  determine  pr^ 

y"SSitin?''d'"'°"^  "''^P'""^'  ^"'^  -dr«s  wXS 
Z^ranhng  damages.  The  eariiest  descriptions  of 
the  equitable  jurisdiction  lay  stress  upon  a  different 
fnT*^"- .  ^^  °''J"'=*  °f  the  Court  of  ChancerJ  was 
»n*l„ce  '"fr^'  *^"  P"lfi"«o"  of  the  defen'Sam-s 
conscience     It  was  a    cathartc  jurisdiction'    FRe- 

rChLh'V-\\J^lr  "^'^  P'^'^t-  or"5iests  of 

»d  SSi^af  "^"^  "'""^  confession,Vnance. 

'  If  a  person  is  allowed  to  remain  in  possession  of 

MlSm^WC^i''^?'.""^'  T?  "  '«?'"  ™»«™  in  the  other 

(n.id.!SxW^.""^  "'""^'^  '™^  °f  "-^    ««'y  Nonnan    sovereigns 
'  Ashbumer,  eh.  ji  part  iv. 
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property  which  it  is  against  conscience  for  him  to 

retain,  his  conscience  will  be  oppressed,  and  the  court. 

out  of  tenderness  for  his  conscience,  will  deprive  him, 

notwithstanding  his  resistance,  of  what  is  so  heavy  a 

burden  upon  it.    This  principle  is  at  the  bottom  of 

the  leading  doctrines  of  the  court.    If  property  is 

civen  to  me  in  confidence  to  deal  with  it  for  the  benefit 

of  another,  or  if  I  declare  that  I  will  deal  with  the 

property  for  the  benefit  of  another,  my  conscience 

would  be  polluted  if  I  denied  the  existence  of  an 

obligation,  and  attempted  to  retain  the  property  for 

myself.    If  I  lend  money  on  the  security  of  property, 

it  would  be  against  conscience  for  me  to  rely  on  the 

form  of  the  conveyance  as  giving  me  any  larger  interest 

in  the  property  than  is  adequate  to  compensate  me  my 

debt  with  interest  thereon,  and  my  costs,  charges  and 

exp  nses.    If  I  have  undertaken  to  perform  a  duty 

my  conscience  might  be  affected  if  I  acquired    i 

interest  inconsistent  with  that  performance ;  and  a 

court  of  equity,  to  prevent  the  slightest  stain  from 

attaching  to  my  conscience,  disables  me  frona  retaining 

such  an  interest  if  I  have  acquired  it     If  I  obtain  a 

benefit  by  fraud,  actual  or  presumed,  or  by  undue 

influence,  actual  or  presumed,  it  would  be  gainst 

conscience  that  I  should  retain  it.    Moreover,  it  may 

be    against    conscience  for  me   to  retain  property. 

although  I  did  nothing  against  conscience  m  acqumng 

it     Thus  property  which  I  have    obtained  by  an 

innocent  misrepresentation,  must  be  restored  to  the 

original  owner.'  ,   ,     .    ,, , 

And  it  seems » that '  the  common  people  actually 
called  Chancery  the  Court  of  Conscience ;  our 
authority  for  this  adding  'yet  herein  conscience. 
so  regarded  that  Lawes  be  not  neglected,  for  they 
must  joyn  hands  in  the  moderation  of  extremity. 

'  2  West  Symbol.  176A.  in  1641,  and  so  Cardinal  Wolsey  aia 
(I  Cavendish's  Life,  p.  217). 
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words  of  the  Common  Lawls  Fn.  ''^'>'  '^"l'  «"d 
parties  grieved  pray  aide  of  rh^^''^^*!"'^'"' 
extremity  and  reduce  ^.^t,"  '  •  ^^^"""^'y  to  bridle 
Conscience-  Sojn, 726  ?oX"  *?  Equity  and 
said,  'We  do  not  alwivs  Irf     ^^^'  ^^^  chancellor. 

inte;t  of  the  party  Sb"t-""^''^^^  *^  '*"'* 
and  just:  and^then^TODose  th^  i'"''^*  '"  ^'I"''^^''^ 
so  decree  it  •  eU^  I  !"fP°^^  t'?^  party  meant  that,  and 

Jd  n"t  be  sup!«rte"  '""  "'"  "  *'"  °'°"'  "^"^^^ 

in  ttl^e'eSaJs't'cb"-'  "Z^"?^  °f  *«  ^°«  "e.rd 

wnrictonthatthecomm™,  1  '^'^^P^rt'y  from  the 
the  only  sureluarant^eT'fe"'  ^^VT^  ^''^ 
inflamed  when  the  new  co.T^  ,.*  u  ^'^^'^^  """^ 
colUsion  with  the  old  Lh  fK  u^^J^  '^'^^  '"to 
often  framed  a  ' harmonv"t^°"^^ u'^'^  chancellors 

^U^.  for  ce„t;rL?e S"a  ^tafnt^t"'^ 
between  the  two  •  side<i 'nf  av^  ■  *=^'^*">  hostility 
following  pass^e  from  fl^^f  ™'?^ter  HalL  The 
makes  these  Sts  cle" -^ll    *"*°"'>'  ^^'^^'^y  «'*^d 

JstiiT  orSentfou^tSt  "^l'"'^''''""'  ^'^^ 
different  courts  is  as  a  n,^^  T}^^'^.  ''^*^^«n  '*>« 
the  important  of  t^e  r.      '   '^^'""ined  either  by 

'^"''^^'  or  by  the  nature  or  locality  of  the 

I  Ibid.,  173^. 
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subject-matter  in  dispute,  or  by  the  domicile  or  status 
of  one  or  both  of  the  parties.     In  England  the  dis- 
tribution before  the  Judicature  Act  (1873)  was  based 
upon  a  different  principle.     The  Court  of  Chancery 
and  the  courts  of  common  law  dealt  with  precisely 
the  samfl  controversies ;  but  they  decided  them  in 
many  cases  on  contradictory  principles.    The  courts 
of  law,  in  the  exercise  of  their  jurisdiction,  ignored, 
not  only  the  doctrines,  but  also  the  existence  of  the 
Court  of  Chancery.    At  law,  a  trustee  or  mortgagee 
under  a  forfeited  mortgage  was  treated  as  the  abso- 
lute owner,  and  money  given  to  the  separate  use  of  a 
married  woman  belonged  at  law  to  her  husband  ;  ... 
it  was  no  justification  in  law  of  an  act,  that  it  had 
been  done  under  the  authority  of  a  court  of  equity. 
Thus,  !<■  an  executor  made  payments  under  a  decree, 
the  decree  could  not  be  pleaded  or  given  in  evidence 
in  an  action  brought  at  law  by  a  creditor  of  the 
testator.     Collisions  between    the  two  jurisdictions 
were  obviated  to  a  certain  extent  by  the  equitable 
doctrine  that  equity  a-^ts  on  the  person.    The  Cour 
of  Chancery  disclaimed  al!  authority  to  sit  as  a  court 
of  appeal  from  the  counts  of  common  law,  or  to 
exercise  a  dispensing  power  over  their  judgments. 
•  Decrees  upon  suits  brought  after  judgment    accord- 
ing to  an  order  of  Lord  Bacon  (Chancellor,  1618-21), 
'  shaU  contain  no  words  to  make  void  or  weaken  the 
judgment,  but   shall  only  correct  the  corrupt  con- 
science of  the  party  and  rule  him  to  make  restitution 
or  to  perform  other  acts  according  to  the  equity  0 
the  cause.'   '  Though  this  court,'  said  Lord  (Chancellor 
Hardwicke  (in  1749).  *  cannot  set  aside  a  judgment 
of  a  common  law  court  obtained  against  conscience, 
vet  will  it  decree  the  party  to  acknowledge  satislac- 
Ton    on  that  judgment,  though   he   has  rece.«d 
nothing,  because  obtained  where  nothing  was  due. 
So  it  cannot  set  aside  a  fine  (a  mode  of  conveying 
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SsW^„°'"'°''l:y°''  ''^'"S  °t>t«'-n«d  by  fraud  and 

of  the   ill-conscience  of  the  party  to  make  hfm  J^ 

what  ,s  necessary  to  restore  n>att%  as  be?ore  '  >         ° 

upon   this  passage   from   Lord   Hardwicke    th^ 

TTieir  only  weapon  was  to  imprison  the  "editor  tm 

?  -  ^f /°'  non-coriphance  with  the  E^    Th" 
Court  of  the  Queen's  Bench,  which  had  glven  a  iu^^ 
ment  m  Taylor's  favour,  granted  a  Aal^c^Zt 
the  warden  of  the  Fleet.  aSd  disdiargTdTaXf^At 
tie  same  time,  More's  counsel  w^  indSed 

^ent,  was  also  committed  to  the  F°eet     In   ris,; 
Taylor,  who  had  been  a  close  priloni  fn  the  Feet 

«nceuor.     In  1616,  James  I.  gave  a  decision  in 

'  Aibburner,  ch.  i. 
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favour  of  the  equitable  jurisdiction,*  and  from  the 
Restoration  it  was  exercised  without  opposition, 
although  not  without  occasional  murmurs. 

Finally,  the  great  Selden.who  was  h.mself  a 
lawyer,  in  a  famous  passage  in  his  Table  lalk 
published  in  1689,  illustrates  the  persistence  of  the 
idea  that  equity  means  what  one  mind,  viz.  the 
drancdWs,Vinks  equitable:  'Equity  is  a  roguish 
Aing.  For  law  we  have  a  measure,  and  know  what 
to  tnist  to :  equity  is  according  to  the  conscience  of 
Wm  hat  is  Vncellor,  and  as  that  is  larger  or 
narrower,  so  is  equity.  'Tis  all  one.  as  if  they  should 
make  the  standard  for  the  measure  we  call  a  foot  a 
chancellor's  foot.  What  an  uncertain  f^f  "J^  woiild 
this  be!  One  chancellor  has  a  long  foot,  another  a 
short  foot,  a  third  an  indifferent  foot:  'tis  the  same 
thing  in  the  chancellor's  conscience. 


A2  THE  SUBJECT-MATTER  OF  EQUITY 
*  ■  SUITS 

WHAT  sort  of  cases,  then,  are  heard  in  the  Chancery 
Courts?  Learned  writers  have  traced  m  mterestog 
vdumes  the  growth  of  the  ideas,  the  germs  of  which 
have  just  been  described,  into  the  actual  practice  at 
^e  present  day.  We  can  here  only  touch  on  the  two 
extremes  of  the  history. 

I  This  refers  to  the  great  pitched  battle  between  ^e  chancdlM, 

aeainst  the  execuUon  of  the  judgment. 
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trJZ°/'"''\'"''  attributed  to  Sir  Thomas  More 
(Chancellor  about   1530):  'Three   things  are  to  be 

roifinin/?"?'!^"'^"?^"'''    ^'="'^«"''    »"d    things    of 

confidence.'  '  It  was  the  province  of  equity,'  aid  Sir 
,ul.us  Cssar.  Master  of  The  Rolls  (about  ifiil:  .to 
remedy  frauds,  breach  of  trust,  extremity  of  common 
law  or  undue  practices.'  '  Touching  the  affirma"  ve 
part,  what  matters  are  relievable  in  the  Chancery?' 

fW  ^?  ."k"^  '"  *?  T^  ?^  J^'"^^  I-  '  I  have  h^rd 
they  must  be  one  of  these  kinds,  viz.  matters  of  fraud 

dTalt  hTherT'*'^  °'"  '^'^^^^ '  "^  ^'^^  "°'  "ghtly  to  be 

What  does  this  jurisdiction  include  at  the  present 

A?fif,I^!^"u-'^K''*""^^'»"P°"  *^  S-'^at  Judicature 
Act  of  1873,  which  assigns  » to  the  Chancery  Division- 
All  causes  and  matters  for  any  of  the  following 
purposes : —  v-wmg 

The   administration   of  the  estates   of  deceased 
persons ;  " 

The  dissolution  of  partnerships  or  the  takine  of 
partnership  or  other  accounts  ; 

The  redemption  or  foreclosure  of  mortgages  ■ 
TTie  raising  of  portions,  or  other  charges  on  land  • 
The  sale  and  distribution  of  the  proceeds  of  pro- 
perty subject  to  any  lien  or  charge  ; 

The  execution  of  trusts,  charitable  or  private  • 
The  rectification  or  setting  aside  or  cancellation 
of  deeds  or  other  written  instruments  ; 

The  specific  performance »  of  contracts  between 
vendors  and  purchasers  of  real  estates,  includine  con- 
tracts for  leases  ;  s    v.  ■ 

The  partition  or  sale  of  real  estates  ; 

The  wardship  of  infants,  and  the  care  of  infants' 

vslaLcSi 

'  Ashbumer,  ch.  iv.  •  Sec  34. 

Where  damages  for  breach  of  a  contract' (<.^.  to  sell  land)  would 
^  Wfiff "  ^''■"P^"'^"'"'-  ">e  court  may  ordW^.he  c^tSS  lo 
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Acts  of  Parliament  have  from  time  to  tine  assigned 
other  matters  to  the  Chancery  Courts.  'The  s  a  u- 
tor^  jurisdiction  of  the  Court  of  Chancery  relates 
priiicipally  to  Charities.  Companies.  Trusts,  Infants, 
and  Married  Women.' '  ,  , 

The  common  attribute  of  all  the  causes  here 
enumerated  is  that  they  relate  to  property,  and  for  a 
ve^long  time  the  CoGrt  of  Chancery  has  only  con- 
cerned itself  with  the  interests  of  its  litigants  m 
property:  a  penniless  child  cannot  be  made  a  ward 
fn  chCTcery.^t  first  sight  there  would  seem  to  be 
no  connection  between  the  name  of  a  street  and  the 
righte  of  property,  but  when  in  1885  the  CoT)oration 
of  Dublin  re'^lved  to  change  the  name  of  Sackvi  le 
Street  to  O'Connell  Street,  a  Chancery  Court  re- 
strained them  by  an  injunction  in  an  action  by  some 
householders  in  the  street,  who  objected  on  the 
ground  of 'inconvenience  and  of  detriment  to  the.r 
trades  and  businesses.' *  i-i       . 

Perhaps  equity  as  a  vindication  of  morality  was 
never  more  completely  identified  with  equity  as  the 
defence  of  prope  v  than  in  a  case'  where  one  partner 
Sght  to  turn  anotherout  of  a  drapery  business  under 
f  deed  which  provided  that  this  might  be  done  for 
^scandatous  conduct  detrimental  to  the  partnership 
business  ...  or  any  flagrant  breach  of  any  of  he 
duties  of  a  partner,' andThe  latter  had  been  coriv.cted 
of  trtlriling  without  a  railway  ticket  and  fined  forty 
shiS  The  judge  thought  that  such  a  fraud  was 
a  b  each  of  the  duty  of  one  partner  towards  another 
and  pe^itted  the  expulsion  until  an  action  could  be 
tried. 

.  White  Book  for  1906.  on  another  part  of  the  section  just  citd 

(part  V.  p.  464)- 

'P  •  IsLR.tr.  410.  _.      „, 

>  Carmichael  v.  Evaiu,  1904.  •  Ch.  4»o- 
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43.  EQUITY  COURTS 

T'lE  epoch-making  statute  last  cited  must  now  be 
briefly  mentioned.  It  must  be  clear,  even  from  the 
references  here,  where  the  subject  has  barely  been 
skimmed,  that  for  centuries,  if  there  was  not  open 
hostility,  there  was  a  want  of  harmony,  of  '  solidarity ' 
as  the  French  say,  between  the  two  great  co-existing 
systems  of  law  ;  each  refused  to  recognise  the  other.', 

The  troubles  of  the  suitor  were,  says  Mr.  Ash- 
burner,  'increased  by  the  equitable  rule  which  refused 
to  admit  one  trial  at  law  as  decisive  upon  the  legal 
nght,  except  in  cases  where  the  Court  of  Chancery 
had  Itself  directed  an  issue.  Moreover,  a  court  of 
equity  was  confined  to  its  own  peculiar  remedies ;  it 
could  not  give  damages  for  a  breach  of  contract  or 
for  a  tort."  If  a  plaintiff  sought  to  restrain  a  threatened 
invasion  of  his  proprietary  right,  and  the  court  held 
that  no  invasion  was  threatened  in  the  future,  but 
was  satisfied  that  the  right  had  been  invaded  in  the 
past,  the  court  could  not  give  damages  for  the  wrong 
already  done.  If  a  plaintiff  sought  specific  perform- 
ance (p.  213)  the  court  could  not  give  him  damages  as 
an  alternative  remedy.  In  both  cases  the  plaintiff 
was  obliged  after  his  suit  in  equity  to  go  to  a  court 
of  law.  Thus,  a  Chancery  court  could  not  give 
damages,  the  chief  weapon   of  the  courts  of  law, 

„J.^T  """  ""..A",  the  old  dislike  occasionally  crops  up.  A 
pea  judge  once  said,  'I  often  hear  eminent  counsel  tJS  of  'an 
Xy  ilVt'  T,f-  ''  »'""'''*  "°''"<''  ""o  °f  'he  story  that  Confucius 
.w'^K-l?. '"'  '°"?*t"  '"^ether  and  asked  them  what  was  thegrS 
Twhei  a' S"™'""'  ^""t  "•^■^  "■"*"•  Then  he  saidX^ 
ImI-  .  ^''""l."""  ■»  searching  in  a  dark  room  for  a  black  hat 
which  ,s  not  there.'    And  kc  the  last  note  to  this  section  (p.  awV 

•  Principr°!h"T"""'"'  "'"'  ""'""='•  '^-  *»  "^a""  O'  a  "bel. 
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which,  in  their  turn,  were  not  armed  with  the  injunc- 
tion, i.e.  an  order,  generally,  not  to  do  something, 
but  it  might  be,  positively,  to  do  something — the  pecu- 
liar truncheon  of  equity,  disobedience  to  whose  decree 
was,  and  is,  punished  by  imprisonment. 

Gradually  some  of  the  powers  of  the  common-law 
courts  were  conferred  on  the  Chancery  Courts,  and 
at  last,  in  1873,  the  Judicature  Act  abolished  all 
differences  between  the  powers  of  one  set  of  judges 
and  those  of  another  over  the  remedies  of  suitors,  and 
Chancery  judges  now  award  damages  and  common- 
law  judges  grant  injunctions.  The  authority  already 
cited  so  frequently  on  this  subject  says  (ibid.),  'The 
main  object  of  the  Judicature  Act,'  said  Lord  Watson, 
'  was  to  enable  the  parties  to  a  suit  to  obtain  in  that 
suit,  and  without  the  necessity  of  resorting  to  another 
court,  all  remedies  to  which  they  are  entitled  in 
respect  of  any  legal  or  equitable  claim  or  defence 
properly  advanced  by  them,  so  as  to  avoid  a  multi- 
plicity of  legal  proceedings.  .  .  .  The  Act  of  1873 
deals  with  the  remedies,  and  not  with  the  rights,  of 
parties  litigant  It  was  not  intended  to  affect,  and 
does  not  affect,  the  quality  of  the  rights  and  claims 
which  they  bring  into  court  and  submit  to  the 
judgment  of  the  court,  whether  as  plaintiffs  or  as 
defendants.'  The  Judicature  Act  has  conferred  upon 
one  and  the  same  tribunal  the  jurisdiction  which 
before  that  Act  was  exercised  separately  by  the 
courts  of  equity  and  the  courts  of  common  law ; — and 
its  provisions  prevent  any  collision  between  the  prin- 
ciples by  which  these  courts  before  the  Act  were 
respectively  guided.  A  claim  \.'hich  before  the  Act 
could  only  have  been  adjudicated  upon  in  the  Court 
of  Chancery,  because  the  courts  of  common  law 
did  not  recognise  its  existence,  can  now  be  lawfully 
adjudicated  upon  by  any  division  of  the  High  Court 
of  Justice  or  any  judge  of  any  division  ;  and  the 
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apportionment  of  suits  is  based  upon  consiJeratinn. 
of  convenience,  and  not  upon  differences  oturiS 
tion    Where  a  man  before  the  Judicature  Ac/Secam: 
entitled  by  the  same  causes  of  action  to  two  dSt 

r^"^?";  **""  °^*'"''*  ^'^  ~"'d  only  pursue  n  a 
court  of  comnion  law.  and  the  other  only  in  the  Court 
of  Chancery,  he  can  and  must,  since  the  Act  pSsue 
both  his  remedies  in  one  proceeding  ;  and  Tlhl 
remedies  are  cumulative,  the*^same  court  in  one  nro 
ceedmg  will  give  him  both,  while,  if  they  are  ahcr" 
native,  the  court  will  give  him  that  remedy  which  L" 
adapted  to  the  circumstances  of  his  case^  A?,/^ 
two  streams  of  jurisdictioH,  tlwugh  tluyrnnin  the 
same  channe^  run  side  by  side,  and  do  not  mLuthHr 
waters: -^  Possibly  it  might  have  been  added  hT.C 
some  craft  may  be  launchld  and  may  float  on  either 

The  present  state  of  things  is  that  there  Ire  six 
equity  judges  of  the  High  Court,  each  sitt  ng  7cpL 
rately  and  without  a  ury.     One  division  of  the  Court 

l^^r^-u  ^^'1^'*  ^PP^^"  fro"*  these  judges  and 
consists,  like  the  other  division  which  deals  w^h 
appeals  from  other  courts,  of  three  judges  The 
general  rules  of  procedure,  evidence,  costs  etc  are  those 
a  ready  described  (pp.  75  and  foil.  ;  indeed  many  of 

Wtne«?ff  ^''"^  ^^'=■"  "*''^"  from  ChanceiV  Courts 
Witnesses  figure  m  litigation  here  much  lesf  than  in 
the  other  courts-and  their  appearance  at  all  ,"  a 
modem  concession '-because  the  questions  for  de 
ision  are  almost  entirely  questions\f  C ;  °deed" 
these  courts  have  long  been  famous  for  dieir  le '5 
learning  and  the  chief  home  of  legal  lore      Henci 

■«d«-  goes  on  m„ch  .he  same  as  Se^L'jSur^AT"  "■'  '"° 

jffii.vi,)L  would  have  ,0  rely  on^i'S  ^Zk^^^  evidence  (by 
h«e  no  flesh  and  blood  in  th^^hamZrs.'  "'*"  ""'  ' '  » '" 
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the   atmosphere   of   Chancery   ha-^^   not   been   very 
favourable    to    emotional    interest   or    to    anything 
sensational.'  and  hence,  perhaps,  its  most  distinctive 
peculiarify— a  jury  is  unknown  m  its  courts     Gene- 
wily  such  facts  as  are  in  dispute  are  left  to  the  judge 
to  decide,  but  if  the  court  is  in  doubt  or  unwilling 
to  decid.;  the  issue  (where,  for  example,  crime  or 
some  sotts  of  fraud  are  alleged),  it  has  power  to  send 
the  whole  case,  or  any  issue  of  fact,  to  be  tried  by 
a  judge  and  jury  on  the  common-law  side  in  the 
ordina'h'  way.  or  at  the  assizes,  or  anywhere  eUe 
'  Under  the  present  practice,"  says  an  authority,"  the 
Chancery  division  will  refuse  to  order  an  action  to 
be  tried  before  a  jury  unless  there  is  a  s'^ple  <!"?- 
tion  of  fact  the  verdict  upon  which  would  decide  the 
issue  in  the  action;  and  even  then  it  is  a  matter 
of  discretion.'    Practically  the  whole  of  the  work 
of  Chancery  is   done    in   London,   with  the  very 
important   exception   of  that  which  is  within  the 
urWdiction  of  the  Court  of  the  County  Palatine  of 
Lancaster,  which  sits  at  Manchester  and  Liverpool 
There  is  a  similar  survival  from  anciem   ti-.     a' 
Durham.    The  County  Courts  c       -"eal  •        •«; 
cases  where  (speaking  very  rough!         .     •  '         /'■ 
property  in  dispute  does  not  exccta  r-  u.. 

pounds,  but  they  have  little  to  do  on  this   :=iJ<.. 

The  present  reputation  of  the  Chancery  Courts  is 
in  such  vivid  contrast  with  their  long  evil  notoriety 
that  a  word  must  be  said  about  their  general  histor>-. 
Taken  up  from  an  early  time,  as  we  have  seen,  with 

1  Mr   AnanatineBinell.K.C.,  speaks  of 'the  flutter  of  excitement' 
u     ^/;„J^e"twoTtthi«mamed  ladies -would  be  interrogate 

a^ii;^h  to  the  flutter  y  vM  prius,  or  the  excUenaent  of  cross-ei^,- 
nation'(OnTrasteeii,Lect.  I.).  . 

•  Dwiiell,  Chancery  Practice,  ch.  «v.  sec.  3. 
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the  rights  of  property  or  controlling  funds  in  court, 
they   could  only  be   resorted  to-as  they  still  are 
lai^ely,   though   by   no  means  exclusively— by  the 
rich,  or  those  charged  with  great  pecuniary  interests, 
such  as  those  of  railway  companies,  banks,  etc.     And 
they  admmistered  a  system  of  law  peculiar  to  them- 
selves, and  understood  even  among  lawyers  by  one 
group  only.    They  saw  neither  witness  »  nor  juryman 
and,  except  through  papers,  hardly  came  into  contact 
with  an  outside  world,  for  whose  benefit,  after  all  the 
tribunals  existed.     No  surroundings  could  be  more 
conducive  to  an  excess  of  professional  bias— a  form 
perhaps,  of  Herbert  Spencer's  '  class-bias  '—an  interest 
in  and  a  love  of  their  particular  branch  of  the  law  for 
Its  own  sake,  overflowing  into  the  nooks  and  crevices 
of  the  most  minute  points.    The  process  of  dehumani- 
iatton  was  no  doubt  aided  by  a  strong  sense  that 
as  they  were  not  under  the  strict  letter  of  the  law 
(as  other  lawyers  were),  they  were  morally  bound 
to  avoid  arbitrariness  and  conflicting  decisions  by  a 
scrupulous  respect  for  the   precedents'  created   by 
their  predecessors  (generally  the  Chancellors).    Hence 
the  special  learning  and  research— required   in  any 
case  by  the  knottiness  of  the  questions  raised— but 
hence,  too    the  slowness,   cumbrousness.   and   delay 
(the  latter  largely  due  to  the  fact  that  the  Chancellor 
was   generally   wanted    somewhere    else,    especially 

Indc^fnLp?^'  'f,  ■"  '.2°  °f'«"  ™.  «  wMdone  out  of  sight  of  judge 
and  counsel    (Birrell  on  Trustees,  Led.  I.).  •"  ^ 

rn^rlc  „V"i..^''^''"  "*'*'  »■"*  ^'^  Rcdesdale  (,8m)  insisted 


£nUonrfthi,tr"  Ac,:>ibid.)-pc'rhap,  the  most's^Wng 
0  Mu  tTl,rJn  'f^^yof  i^ll  codes  to  tecome  inllcxible,  the  systetn 
ISto^  expre«,lydesign«l  to  mitigate  the  rigour  of 
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in  the  House  of  Lords),  leading  in  their  turn  to 
monstrous  expense,  which  became  the  tradition  of 
the  Court  of  Chancery.  The  ready  instruments  of 
torture  were  appeals.  '  It  is  recorded  that  a  case  was 
heard  in  February,  1830,  in  which  there  had  been 
seven  trials— three  before  judges  of  the  King  s  Bench, 
and  four  before  the  Lord  Chancellor— at  the  close  of 
which  the  suit  floated  serenely  upwards  to  the  House 
of  Lords.' '  The  rehearings  were  often  due  to  the  fact 
that  the  Chancery  judges  were  never  sure  what  view 
the  common-law  judges  would  take  of  the  facts. 
The  comparative  wealth  of  the  suitors,  perhaps,  helped 
to  encour^e  the  waste  of  money. 

Thus  an  institution  which  had  started  on  its 
career  as  the  home  of  '  conscience '  became  a  heap  of 
abuses.  Every  period  of  English  literature,  till  recent 
times,  bears  witness  to  this,  and  to  the  present  day  to 
have  one's  head  in  chancery  is  a  colloquial  expression 
for  something  physically  very  unpleasant. 

No  writer  on  this  subject  is  so  well  known,  or 
made  so  great  an  impression,  as  Dickens.  But  he 
had  great  forerunners,"  of  one  of  whom  a  few  words 

•  Dr  Blake  Odgeis,  in  A  Century  of  Law  Reform,  ch.  vii.    He 
goes  on,  'No  donbt,  when  a  suit  reached  its  final  stage-when  a 
inquiries  had  been  made,  all  parties  represented,  all  accounts  taken,  all 
issues  tried-justice  was  ultfmately  done  with  vigour  and  eiacuiude 
Few  frauds  ever  in  the  end  successfully  ran  the  gauntlet  of  the  Court  of 

'^'"fThe  curious  may  like  to  consult  references  in  such  different 
authorities  as  Pepys.  under  date  April  25.  '«« '.^""li?h"7,« 
his  own  Time,  378  and  659,  about  1704;  Sydney  Smith,  Peter 
Plym^'s  Lettir^  X..  .807?  John  Stuart  Mill,  Political  Economy,  y. 
893,  about  18487  Herbert  Spencer,  The  Study  of  Soc^logy,  ch.  i, 
,873!  Spencer  Walpole,  History,  vol.  1.1.  ch.  xu.,  1880.  The  latter 
"ys,  '  eW^  one  has'heard  the  good  story  of  the  old  peeress  who  h^ 
insisted  en  remaining  a  few  minutes  in  court  to  see  Vow  keyset  10 
wolk  to  Stle™er  s^t,  which  had  been  eighty-two  years  in  Chancery 
cCmp^e  what  Dr.  Odgers  (cited  above)  says.  'No  man  m  thffie  days 
co7l"mlJik  on  a  Cl^cery  suit  with  any  reasonable  hope  o  bejjj 
alive  at  iU  termination  if  he  had  a  determmed  adversary.  Mr. 
Cooper  (Q.C.)  published  in  1827,'LettrcssurlacourdeUChancellene, 
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Zl-.^^  ^"°iu''-  ^^"gham.  himself  destined  to 
preside  over  the  court,  endorsed'  in  the  House  of 
Commons,  in  1823,  the  opinion  <tha?  that  Srt  wL 
a  great  pubh-c  grievance,  and  the  severest  cdlm^tv 

7.,Jiy^i  '°^  *°  *^^  2''eat  novelist— but  to  a 

learned  lawyer,  commenting  on  him  by  the  way  of 
calm  annotation  of  a  leading  cu^a^^JL     .  .^V  °' 
of  a  will  made  in  and  spelking^^r^^Si/Tn'"^^"^ 
itigation  began  in  1821  a^nd  eKn  1833" ^nS  'Sn 
tified  in  the  tradition  of  the  Chancery  Bar  wUh  Sfe  suit  of 
^rfc--^'"'*'^^""'"  ^''^''^"^'^  well-known  de^ri°f 
tion  of  the  procedure  of  the  old  Court  of  Chan^e^ 
The  on  y  odd  thing  about  that  description  is  that  th^ 
absurdity  of  the  procedure  is  in  no  way  ex^Sratfd 
Exaggeration  would  be  impossible.     In  toe  Kro 
cedure.  when  an  estate  was  thrown  into  Chancerv 
every  act  of  adm  nistration  was  carried  out  f„^det;ii 
by  a  professional  army  under  the  direction  of    he 
SnS  in  %  V'^-Chancellor.    .    .    .    SZ^' ^^^i 
ceedings  in  the  same  suit  have  eone  on  frnm  tilZ 
to  time  from  the  earliest  memo^o^^^L  ^ifcuZ 
in  the  memory  of  the  existing  bar,  and  perhans     i^ 
^me  sequestered  chambers  sadly  shorTof^hdr  former 

speculation  ,  if  there  is  such  a  survival  it  i«  ai™!,  * 
«tire  y  of  antiquarian  interest.  Frs^Va  ttdiy  are 
Je  Chancery  Courts  from  being  a  'national  g  See '» 
that  aU  complamts  as  to  their  want  of  desoatch  ^nH 
-nomy   have   disappeared,   and,   i„1ee?Sey  Tre 

•  uf'rZ'J''^'^y;  *i  "^"""8  Case,  notes,  p.  ,29  (,goo) 
^  Mr.  Tiemeym  the  House  of  Commons  ;Xch  Vl^'n^^i, 
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sometimes  held  up  in  respect  of  the  former  m  ex- 
aiZles  to  other  tribunals.  If  an  apology  is  needed 
to^this  digression  into  history  it  may.  perhaps,  be 
ound  in  th^e  pointing  of  the  moral  that  legal  reforms, 
which  it  took  generations  of  struggle  to  accomplish, 
might,  considering  their  success,  well  have  been  accele- 
3  and  in  the  reminder  that  other  similar  im- 
provements on  'the  other  side'  have  been  too  long 
neriS.  As  to  the  Court  of  Chancery,  to  sum  up 
SffS^ords^a  very  critical  pericK|i«a.  it  -had  an 
no  doubt  still  has— Its  imperfections ,  it  has  been 
derided  for  its  dilatoriness,  its  propensity  for  hair- 
spUtUng,  its  <  piety  and  love  of  fees.'  but  who  can  say 
how  mudi  the  country  owes  to  the  standard  of  str^ 
integrity  which  that  «iurt  has  consistently  upheld  for 
centuries  ? ' 


44.  CRIMINAL  LAW 

IN  ordinary  parlance  the  common  word  'crime' 
Jequrres  no^explanation.  but  a  legal  definition  taxes 

agretment  between  *«?"""  . 'Uder-lVuppoM  one  may  say  by . 

bade  ^'^^'^^Jlf^ZZyr^^l^ft^'A^''^ '"'"«"  ^'  *''"''  ^"1 
debtor  to  a  creditor— on  paymeni  01  i.im>^i~  agreement 

that  appointed  for  P^V""''.  J^^'^^^o^^  r^b^ilute  Property  of 
between  the  parbes,  the  »«»"""!•*"  J.  i"  the  debtor.  Whether  it 
the  creditor.  This  .s  now  a  legjl  ^',f,J?g^;^  "  i„s  and  t»cl. 
would  not  h.»e  been  >;'"« '°  ^°„^^,?^PoS«  ,..her  thS  relieve  th«. 
them  by  experience  not  to  "««  "»*"?  We  should  have  been  spard 
when  tieyhad  done  '°'?'S„^/?*frightr«d^^^  rights. Ic  . 

the  double  condiuons  °f  JS^"8».  Xe^^^hat  the?  say.  But  the  pieiy 
system  of  documents  which  d°  »°'  "'=^'J"»  '  ^L  thought  othawi*. 
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civilSn^f  .  '  *^^^eneved  person  cannot.    In  a 

5.rth;°:^israirof^-f'^^^^^^^ 

Crown  may  remit  any  penalty  awarded  But  at  a„v 
rate  'no  private  person  can  ever  g^^fa  vS."d  rem?s^ 
rmae'aLT""'-'^^;.'°"-    "erein  Ifes  the  o„Ty 

SK;r«ed"„"«r"^  '"""'="°"  '^'«'«''"  ^«  t- 

Obviously  this  definition  is  not  of  much  value  to  n 
ayman  who  wants  to  know  whether  a  g^en  act  s  I 
quS:wVo°u^fSS;'"^'=^'^=  ""  a  lawyer^nVf s^me 
wrong  to  riStwH^h'  "'~^?'  '*^'^^  ^°'^«  tJ^an  a 

•  dJ"   xfin!?"???,'  P"?'""  of  CrimiiuU  Law,  ch.  i. 

iopimity.'  ^°''''*  *«  kidnapped  by  Crown  servants  with 

t^bb.^"^:^l%-sfZ6:r°T^  "formers  for  breaches  of 
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conduct  may  amount  to  a  crime  even  though  instead 
of  being  an  evil  to  the  community  it  is,  on  the  whole, 
a  benefit,  as  where  a  defendant  was  held  guilty  of  the 
offence  of  a  common  nuisance  because  he  had  erected 
in  Cowes  Harbour  a  sloping  causeway  which,  to  some 
extent,  hindered  navigation,  though  by  facilitating  the 
landing  of  passengers  and  goods  ,it  produced  advan- 
tages which  were  considered  by  the  jury  to  more  than 
counterbalance     that    hindrance."     So  '  treason  is 
legally  the  gravest  of  all  crimes ;  yet  often,  as  Sir 
Walter  Scott  says,  remembering  Flora  Macdonald  and 
George  Washington,  'it  arises  from  mistaken  virtue; 
and  therefore,  however  highly  criminal,  cannot  be  con- 
sidered to  be  disgraceful,'  a  view  which  has  received 
even  legislative  approval  in  the  exclusion  of  treason 
and  other  political  offences  from  international  arrange- 
ments for  extradition  ...   the   mere  omission  to 
keep  a  highway  in  repair  shocks  nobody,  but  it  is  a 
crime;    whilst    many  grossly  cruel    and   fraudulent 
breaches  of  trust  are  mere  civil  wrongs.' »    Again, '  it 
is  a  '  crime '  not  to  send  your  c?.ild  to  school,  though 
it  cannot  be  prosecuted  in  any  higher  tribunal  than  a 
police  magistrate's,  and  the  utmost  possible  punish- 
ment for  it  is  a  fine  of  five   hillings.     Similarly,  .  . . 
conduct  may  be  criminal  without  involving  any  mor^ 
turpit  ide,  as  where  a  limited  company  omits  to  send 
to  the  Registrar  of  Joint  Stock  Companies  the  annual 
list  of  its  members.'  * 

Whatever  the  legal  definition  may  be,  most  people 
mean  by  criminal  proceedings  a  formal  attempt  to  get 
punishment  inflicted  as  such  by  the  State,  and  not 
merely  incidentally  (as  by  the  payment  of  costs  in  an 
action,  exposure,  etc.),  and,  broadly,  they  are  right 
So  civil  proceedings  are  supposed  to  aim  at  giving  a 
man  or  getting  him  back  his  due  (including  the  pre- 
vention of  a  threatened  wrong).     An  ideal  sycteo 

1  Ibid.  '  Ibid. 
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The  test  of  '  punishment  as  such  bv  the  State  ■ 

Dractr^l  ..r  5^"°y  mentions,  but  which  is  of  little 
Chf  o^rr^"'"'  """•  P'"=*'  ^"'"ns.  which  a  e 
for  H^  "  ^  1°  '■*^?^"  penalties,  and  which,  there- 
sSe  R,^'T>,-^'  Puntont  of  the  oiTender  by  the 
o,?  ^;h  V"^  sort  of  process  is  antiquated  and  dyine 
out  (though  not  dead  yet),  and  probably  will  nelef 

it-roSi^.^fT'"'  i  *^  future  rL'pJlicy" 
Obsolete.      But  even  here  some  of  these  claims 

miKonduct.  But  Oiis  is  not  the^r^  "f  ^ '  ¥.  °°^  T'^^^  ''«  »°"1 
the  jury,  wh-ch  n«dLtTf  U  d<4  „o  «e  f  'LIh"^  ''  9^  ""  ^^ 
give  more  than  compensaiouiuMSiLwi,?!,  '^.''  °''!"'  *«s  not  , 
«nnot  give  damages  by  way  ol>Smen  at  afl  M  *  '•'•  '^".i'^S^' 
at  any  rate,  the  e^er  asks  lo  !,»i- kj.  i  ?  1  '^  Moreover,  m  form 
kind  of  ■d^mail'"  iTSmoi^Ho^  f  «/""<'^.  «nd  'Ws  abnormal 
sum,  probaWyTew  „pS«^h«/^h  f '"t*  ''""18'=  P'»-'  »  '°>"'d 
value,  it  is  only  humaS  wSre  wlT™  »h  "^  ^" '"'  definite  oecuniary 

Won-  (Dr.BIakeOdirs'in  Pn^"^  ''''"."'"•x.^  malicious  proiecu- 
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are  civil  in  substance  as  well  as  in  form.  The  popular 
phrase,  'imprisonment  for  debt,'  seems  to  imply 
punishment  by  the  State  for  owing  money,  which  is  not 
a  crime.  But  the  phrase  is  very  misleading.  People 
are  never  sent  to  prison  because  they  are  in  debt ;  but 
they  are  sent  to  prison  for  disobeying  a  judges  order 
made  after  full  inquiry  into  their  means,  that  they  should 
pay  a  certain  sum,  on  proof  that  they  have  had  the 
means  to  satisfy  such  order.  The  imprisonment  can- 
not, as  a  rule,  last  more  than  six  weeks,  and  comes 
to  an  end  as  soon  as  the  sum  is  paid.  Histon- 
cally,  this  power  as  exercised  by  the  County  Court, 
where  almost*  exclusively  it  is  invoked,  has  nothing  to 
do  with  the  punishment  for  contempt  of  court,  but  is 
a  relic  of  the  barbarous  right  of  taking  a  debtors 
body  in  execution,  but  there  is  nothing  externally  to 
distinguish  punishment  for  such  disobedience  from 
that  for  contempt  of  court,  of  which,  however,  there 
is  declared  to  be  a  civil  and  a  criminal  form.'  It  may 
console  sufferers  for  these  two  offences  to  feel  that  ttie 
proceedings  against  them  are  civil  and  not  criminal; 
but  as  there  seems  to  be  only  the  slightest  practical 
distinction  between  any  of  these  punishments  (when 
they  take  the  shape  of  incarceration),  the  rebel,  per- 
haps, is  not  very  real.  Judged  by  the  test  proposed 
above  (p.  223),  these  offences  are  cnmes,  as  only  the 

except  in  the  public  intetest,  to  punish  the  offender,  which  is  exactly 
wh"  it  d.^s  \u  all  crimes.  The  only  other  class  of  I*"*'  «"°"^j' 
Swe  brought  by  common  informers,  «.  persons  not  specnU  y  'VS'^f- 
^r«ggrieved  to  the  same  extent  as  Uie  rest  of  the  P^^'-^fe" 
^kherthe  whole  or  part  of  the  penalty  for  their  pams.  Whe :.  one  sued 
Mr  BndCh  for  TOting  in  the  House  of  Com^mons  without  havmg 
takinSe  aX  the  HousJof  Lord,  held  that  unless  M.Ac  expressly 
^v«  the  Sty  to  the  informer,  only  the  Crown  can  claim  it  (S  A.  C. 

^**i  DebTo^rl'imprisonedin  .902:  King-,  Bench  Division  .;  Counly 

^i,i^e:'inihr^^^ati^:;is:sr^ 
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SXpTX^e'  lT„i?'  consequences  (.hich  for  a 

say  thaf  eon?Lpt  of  cott  i^  at'^' "  ''  "•"'P'"^'. '° 
criminal  offence  th!<.  u^Zl  .°."'=*'  '  c'^''  and  a 

that  in  truth Tis  not  r^^f  ^.k"'''"!?  "■°'"  *«  fa« 
at  all,  forX  o^^r?!  th'^i.  H^  '"''^''•"  °^"«gation 
punishing  for  offences    *li^f  '"  '*^  °*"  "use, 

interfered  with TtsowT"-/^  k^"  '''^"">'  °'  ^°' 

administration  of  justi^l?-^'  ^"""^''''  ^'^-  ^^e 

there  is  an  apwi  fr^  ^h^   ^"  '^^-    ^"^^  ^I'^n 

and  limited  pe?E  to  S.       'f"'^"?  ^'^'»'c'>  «  «re 

legal  authS  to  sent^nrT^^^^^^^  ^'«=*^"  «'«'«'^as 

l^ore  the  court  is  so  to  «  ^'  '*''lu°"^  "^  '•»*=  Parties 
g-^-^^---KHerc^.^^ 

al.S^i'^i^^^^^-^-ic^  that  while 

crim'll,irtte*?r1ol™fr^f>'  tJ-  '"fl-ted  on 
which  prosecutes  thl  ^  •  '*™^"''  '"d  that  the  State 
but  (toCnoth^g^'ora^^aT^^.f  ^^^         r°''''^> 

eir^a'^^^-^~^ssr^ir' 

ever   benefit   accrues  to  the    Treasury  f^m   such 

«.t'»iou'e'^.^;o"n1^  J'Shr',';*!'"^"'-  ''"»'»"'=«  of  <=ri»«  which  do 
whM  it  is  yoi,  omi)  tie  woS.  n?^T"?  "P°"  ^-^  "'='«>  plate  (even 
for  doing  J:  or  wL  fou^d  ^,hf  «  ^""'"o'^  ""liout  la^ul  excu« 

SiHJht,  orkeepii^fireCob^tetkirKelv^  took 

Here  the  only  'rictim'  is  th»  at..        !_■   l'^™'>y,  Outlines,  ch.  i.). 

'Wf  Wieve'd  by  £2e  acU  and  ,o'n^^J'^•'^.  '>«»  ">  consid^ 

cnme,bat,hesJ=c^ht^vbc    'n.M     '1,'^°'*^'^''"  ">  *'»•»«» 

»«  -y  be  ..id  to  recognise  «^,t'2„'°,?^i,t^?:^^«"'= '  "•=''■»•    ^nd 
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exactions  goes  to  the  relief  of  the  whole  body  of  tax- 
payers ;  the  hope  of  getting  any  part  of  then,  cannot  be 
a  motive  to  any  person  to  charge  another  with  a  crime 
But  xhougb  the  imnudiate  or  first  result  of  criminal 
proceedings  is  a  conviction  or  an  acquittal,  incident- 
aUy  they  may  secure  the  victim  compensation  It 
commonly  happens,  for  instance,  in  cases  of  assault  o 
iniury  to  property,  that  a  sentence  is  mitigated  if  the 
o^ender  tiakVs  reparation  for  the  "'>«?«««»?y  •=''P'"f^ 
he  has  caused  ;  and  it  is,  of  course,  impossible  to  say 
Sow  often  the  prospect  of  such  a  result  induces  a 
victim  to  denounce  the  assailant  to  the  police.  In 
these  particular  cases  of  larceny  or  injun^  to  property 
magistrates  may  impose  no  other  Pun^hnienton  firs 
offenders  than  payment  of  damages  and  costs.  The 
courts,  of  course,  will  not  be  bound  by  any  'bargain 
between  criminal  and  victim  as  to  such  W^f^^ 

But  there  is,  further,  a  direct  means  of  obtaining 
restitution  of  stolen  property  through  the  a^nviction 
of  the  thief  in  respect  of  the  particular  prope«^-    It 
was  always  open  (with  certain  exceptions)  to  bring  an 
^tion  to^ec^er  stolen  property  from  any  one  wui 
whom  it  might  be  found,  who,  of  course   might  be 
and  often  was.  an  innocent  P^^^^f^/J^^^f^f^j^^on: 
But  since  1861.  the  court  in  which  the  thief  is  con 
victed  may,  and  generally  does,  make  an  order  that 
S  property  proved  to  be  stolen  shall  be  summardy 
restorTto  the  owner  into  whosesoever  hands,  through 
however  so  many,  and  however  innocently  it  has  come 
.nreven  the  pr^eeds  of  stolen  money  still  m  the 
tht^hL*  m^be  thus  followed  though  the  money 
itself  if  Uzally  spent  (but  only  so),  cannot    Thus,  in 
he  caiWe  ^TankW  Liverpool  frauds^  *«J"jg 
not  only  ordered  the  money  standing  m  the  names  ol 
?he  guilty  prisoners  at  their  respective  banks   and 
provIS  to  l^  the  fruits  of  the  crime,  to  be  restored  to 
L  bank,  but  also  other  sums  standing  in  the  narae 
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rhoZ'Tl'I"^  persons  (who  could  not  be  found) 
shOTm  to  come  from  the  same  source  (the  Times 
February  24,  1902).     The  innocent  buyer  thus  dS 

(Where  tJ,eth,Vfl  ^""^  ^e""'^  "P°"  the  prisoner. 
Jhl  f!,?-  *^  '*  "?*  *=*"8ht,  or  there  is  an  acquittal 

I^t  n^.  Tf  'Y^  ^*'  ""''  frequently  is.  able  to  sue 

^T^tl^Z^ir^'^'^''^  "''«"• '"  the  former 
case,  It  nas  got  into  the  possession  of  the  police  there  i<. 
an  easy  process  for  claiming  it.)  But  the  court  is  not 
bound  to  make  such  an  order,  and  often,  where  sto?e„ 
goods  have  been  pledged,  if  the  conduc   Tf  the  Pavln 

Km^'^hrr!:^''P-°^'=''^'''^'''°"'>'-^^^^^^ 

Dy  nim  on  his  receiving  some  compensation      Or  the 

^re  to^'lo^'T.*'''^  °'''"  ''f-  forTnstance  itYs  ?ot 
It  IS  c>ar,  then,  that  proceedings  apainQf  c,,™-. 

followed  by  punishment,  however  slight.     The  court 

find  foiT  rn  '"y  '"  ''"^'^  *=^^-"°t  whether  they 
V^L\         •'  ^""  °'  ''"^^'  ^  '■"  civil  proceedings 

t«r  r,n,        .    State  disapprobation— for  the  judee 
too,  represents  the  State '-there  must  be,  howev'; 

Th. 'Crown,' in 'a„^ie™ip"M«d7„.,^^      ^li'"  P"'""'  *fficu"y. 
offi«^which  ^uTu  t?1nSrden,tT,r»  '''"'^^  *  Government 

229 


The  Spirit  of  our  Laws 

trivial,  e.g.  the  accused  may  be  fined  a  penny.'  or 
bound  over  in  his  own  recognisance*  to  come  up  for 
judgment  if  called  upon,  or  be  sentenced  to  a  days 
Imprisonment,  which  implies  his  immediate  release, 
but  there  cannot  be  an  absolute  discharge. 

In  the  overwhelming  bulk  of  crimmal  cases,  then,  we 
may  say  that  the  punishment  of  the  offender  is  always 
the  first,  and  neariy  always  the  only  consideration. 
(See  Appendix  III.) 

It  haThowever,  been  seen  that  some  wrongs  may 
be  righted,  so  to  say,  civilly  or  criminally.  Libel  and 
assault  are  the  commonest  instances— the  former  more 
often  figuring  civilly,  and  the  latter  criminally-  smce 
they  are  the  crimes  least  unlikely  to  be  committed 
by  rich  people  (though  they  are  very  far  from  being 
the  OTly  crimes  where  it  is  possible  to  proceed 
civilly),  because  most  crimes  are  committed  by  per- 
sons so  poor  that  no  compensation  could  be  obtained 
from  them.'  *    These  two  examples  are  from  the  least 

"""''fc'l"«.'V„'To^^^^  -„  inflictri  w..  that  of  ^30.000  0. 
thi.  ESUerwfrd.  fir.t  Duke)  of  Devon.hire  in  1687  for  .ttikmg  a  mn 
n  tSkinJ's^Uce  H=  wai  imprisoned  in  default  of  payment.  b«l 
,S™^  fnd  Eave  hU  bond  for  payment.  But  he  did  not  pay.  and 
SSr"*;  R^ofuJon  the  proceedingW  set  aside  «  illegal,  and  ,he 

™*  ^pt'in  the  Tery  pettiest  matters  before  magistrates. 

.hi^fer^J^-r^ii^- -«  ^iSJe^^cS 
proceedings '  for  deceit. 
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serious  catcjrory  of  crime  (as  we  shall  see) :  but  sud- 
charged^  the  sufferer  takes  his  chance  of  compensation 

«fi  fi?H*"K°"»i'^  ^^"l^  P°**"'''=)'  *"d  th«  State  is 
satisfied  by  the  vmdication  of  the  law.  But  the 
position  IS  very  different  if  the  victim  says,  'What  I 
want  IS  redress  ;  the  State  must  look  to  its  own 
revenge.  I  shall  bring  my  action  and  get  back  what 
1  can,— not  Ideally  public-spirited,  perhaps,  but  very 
natural.     What  is  the  State  to  do  then  ?  ^ 

About  1872,  'Mr.  Wells  instructed  his   wife  to 
take  a  quantity  of  jewellery,  including  a  brooch,  to 
the  shop  of  Mr.  Abrahams,  and  get  a  substantial  loan 
^  At.^u""*y-     ^^^  negotiations  came  to  nothing 
and  Abrahams  returned  a  packet  purporting  to  con- 
tain  the  jewellery.     When  the  packet  ci>me  to  be 
opened  there  was  no  brooch  inside,  and  Mrs.  Wells 
charged  Abrahams  with  having  stolen  it.     Instead 
however,  of  a  prosecution  for  felony,  this  action  was 
brought  against  him  and   a  verdict  was  found   for 
Wells  for£i5o.'»    Afterthe  trial,  Wells  took  criminal 
proceedings  against  Abrahams,  who  asked  (in  vain) 
for  a  new  trial  on  the  ground  that  when  the  evidence 
tended  to  prove  a  felony  as  here,  the  criminal  charge 
must  be  investigated  before  a  civil  action  will  lie  ;  and 
though  the  ji-  9:es  said  that  the  law  was  that  the  civil 
remedy  is  su  .^   ided  till  the  punishment  of  the  guiltv 
has  been  sought,  still  they  did  not  see  how  that  could 
be  enforced,  for  the  judge  could  not  stop  the  action 
he  was  bound  to  try  it.    And  in  Ais  position  the  law 
has  been  ever  since.     In   1889  a  woman  brought  an 

th.'i,!ll!',™J.i'"f?.""  Hmultaneously  chniged  and  sued  for  assault 
me  judge  said,  '  It  i.  a  rule  that  the  court  cannot  pass  senten^rfcr  . 
•«.ul.wh,le  an  action  is  depending'  for  it  (Tx/ ^"A  XX^ 
|o),  and  ,■■••■ 


Maim,  4  A.  *  £''^175,  i83t„ ,.„.,„  „ 

ircd  to  gve  up  his  action.     It  is  easy  to  see 
!te  jame  offence  miuht  be  affected  by  the  other, 


.     for  it  (754^  A'mg  v.  ,^  „.,,„<,„ 
declined  to  do  so,  though  the  suer 


offered  .0  Kive  uo  his  actinn'.     T,  i.  „.„  .,  ,ee  how"e«h7ul^Tn,"fo,' 


bhirleys  Leading  Cases,  ^^'t//s  v.  Aira/iams,  L.  R.  7  Q.  B.  534. 
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action '  '  for  assault  and  battery '  against  a  man, 
alleging  a  shocking  offence  against  her  (which  he  de- 
nied) ;  but  the  judges,  far  from  declmmg  to  let  the 
S  go  on  till  the  charge  was  tried,  refused  to 
adjourn  Tt  because  a  material  witness  was  Mid  to  be 
ill  aT the  commentator'  on  W^lisv.  Abrahams s;,ys. 
•  What  is  the  proper  course  no  one  knows. 

I?  wasobservS  above  that  an  ideal  system  would 
combine  (when  necessary)  bo*  '='^"„''"<*  p"'"!'""' 
oroceedines— as  is  commonly  the  case  tn  France- 
K  ought  not  to  be  beyond  the  resources  of  our 
Srisprudence  to  accomplish  this.     A  huge  analogous 
reform  was  effected  when  it  united  in  one  court  the 
remedies  of  equity  and  the  common  law.  and  here  and 
tSas  we  have  seen,  it  has  similarly  combined  the 
civil  and  the  criminal.    An  approximation  to  ths 
type  of  thorough  legislation  is  to  be  found  in  Acts 
p'^Tecting  the  funds  or  other  property  ofFtiendly 
Societies  and  Trade  Unions  (the  members  of  which  are 
always  poor  persons)   from   misappropriation,  for  a 
mSraCmay  at  once  order  the  offender  to  restore 
th? money  or  property,  and  sentence  him  to  pay  a 
penalty  (up  to^f  20)    and  costs,   and    in  default  of 
C^diencL  to  any  part  of  such  judgment  he  may  send 
hta  to  prison,  'unfortunately,  if  the  defaulter  doe 
noTobey,  and  does  go  to  prison,  he  cannot  be  sued 
cMUy  to  the  same  property-'    No  doubt  there  must 
be  some  limit  to  unification  of  this  sort^    For  in- 
stance, it  would  shock  good  feeling  if  a  man  who  had 
murdered  the  breadwinner   of  a  family,  were  sen- 
™nced,  in  the  same  breath  to  die.  and  to  be  fined  fo 
the  benefit  of  his  victim's  widow  and  children.    But 
it  would  be  nothing   but  abstract   justice  that  his 
estate  should  contribute  to  their  support,  as  it  would 

'  S  V  S.,  16  Coi  566  (cited  by  Kenny,  ibid.). 
'  Shirley*.  Leading  Cases,  •,..  582  7'*  jdm™. 
>  ytrtum  V.  IValsott,  1891,  2  g.  B.  aWJ. 
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do  if  the  death  had  been  the  result  of  his  negligence 
instead  of  his  crime  ;  indeed,  an  empl<  vould  be 
so  liable,  even  though  he  and  all  his  e.  h  i,  <:es  were 
absolutely  free  from  blame  (provided  there  was  no 
wilful  misconduct  on  the  part  of  the  workman  killed) 
And  we  might  begin  by  making  the  convicted  fraudu- 
lent company-monger  disgorge.  However,  it  may  be 
noted  that  the  law  is  tending  more  and  more  in  the 
diriKtion  of  an  '  all  round  'jurisdiction— for  the  present 
confided  mostly  to  police-magistrates  and  justices. 

It  has,  perhaps,  been  brought  out  that  the  dis- 
tinction between  civil  and  criminal  proceedings  is 
purely  artificial,  and  does  not  correspond  to  any 
opposition  in  human  nature  or  facts.  There  are  some 
moral  wrongs  which  the  law  will  revenge  or  redress 
with  the  one  kind  of  procedure,  some  with  the  other 
kind,  some  with  both,  while  there  are  some  which  it 
will  not  recognise  at  all,'  though  it  will  compensate 

'  And  that  not  only  for  the  reason  mentioned  (p.  40).  There  are 
genuine  moral  wrongs  which  the  law  will  not  recognise,  because  thev 
uue  entirely  from  acts  which  the  law  either  forbids  or  diwiouraees  (on 
moral  grounds),  t^  it  ignores  dishonourable  conduct  in  beuine  or 
gtmbling  A  man  who  plead,  the  Gaming  Act  as  his  only  answer  to 
a  claim  for  a  bet  or  money  lost  at  cards  is  often  flagrantly  dishonest. 
]^^i^  T,'\  '^"'°'"./  ""'  ">e  "ost  authentic,  case  of  this  sort 
occurre.1  (?)  about  1735.  Everet  alleged  that  he  '  was  skilled  in  dealing 
in  several  commodities,  such  as  plate,  rings,  watches,  etc.,'  that  he 
mered  into  p«toership  with  Williams,  ■  and  it  was  agreed  that  hey 
*ould  equally  provide  all  sorts  of  necessaries,  such  as  horS,  saddle? 

^:^        ^^  "^"''  PJ««d«  JO'illy  in  the  said  business  with  good 

™H^.1?1,  """'^r  ..?"'•  "''«"  "■S'  ^'^^  *'*  »  gentleman  lj^ 
gold  watch  ;  .  .  .  that  they  went  to  Finchley  ...  and  dealt  with 
«ve«l  gent  emen  for  divert  watches,  rings,  swords,  canes,  hats,  cloaks, 

tr^.^'^'^?'^'""'  "<=•■  *"  »«"  "■"  "  g™"™an  at  BUckhealh 
«o  had  a  good  horse,  etc.,  to  dispose  of,  which  might  be  had  for  little 

h^™'r„T'^'\"^, '"",*;'"'  ""»"  ■"""""«  "•«'  ''""  for  the  said 
b^f.^  T  ^^f  °'  ^'■1.'*°"'  ^'«-  Wi'lia""  declined  to  account 
or  ^2000  thus  made,  and  Everet  claimed  a  partnership  account  in 
Ik  usual  form.  It  turned  out  that  both  were  highwaymen ;  the  su« 
L  s' -^  ■!."  '?^'  =""^  >■"  P*"""  "'  '735-  Th=  costs  of  the  ca" 
tad.  It  ui  said,  to  be  paid  by  the  connsel  who  signed  it,  and  Everett 
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for  accidents  to  workmen,  which  are  not  wrongs  at  all 
Any  one,  then,  who  thinks  himself  aggrieved  must 
first  find  out  whether  the  law 'can  give  h.m  either 
SparaSon  or  revenge,  and  next,  how  to  set  the  la« 
(if  any)  in  motion. 

45.  CLASSES  OF  CRIME 

(I)  Treason;  (2)  felony;"  (3)  misdemeanours;  (4) 
oolice-courtor  police*  or  petty  offences. 

This  is  not  a  scientific,*  but  a  practical  division, 
according  to  seriousness.  .   ..    i-  „ 

m  The  popular  idea  about  treason  is  substantially 
correct,  viz.  that  it  is  a  crime  against  the  State  or 
againsi  the  individual  sovereign  who  Pe;^°n'fi;^  *e 
^ate  though  it  is  not  so  generally  known  that  it 
Sdes  wro'ng  against  certain  members  of  his  o^  he, 
family,  and  even  some  of  their  high  officers.  Litte 
ne"d  be  said  about  it,  as,  happily,  it  is  phenomenally 
«re  in  this  country-though  there  was  a  tna^  con- 
viction, and  therefore  necessarily  sentence  to  death 

solicitors  were  fined  ^5°  each      One  of  Am  wa»  tjanspojirf  foj 
r„lut  J^.  trna«~  a  blXrX  the  par.iCar  .^ 

SlvT-mokin'rcuinrSo^f  no  f policeman'  may  int««n.. 
^%fci:'{«'':S<iiorarhartt  *,  disUncUon  .be.,«n 

class  of  treason. 
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for  it  as  late  as  1903 —the  best-known  variety  of  it 
real  political  perfidy,  having  L  ;en  long  extinct-since 
the  last  agitations  of  the  Jacobites— as  is  natural  in 
%Za  ■  ?  ^'^  ^'^  long-settled  government 

Nowadays  violence  to  royal  personages  would  be 
dealt  with  and  punished  in  the  same  way  as  if  they 
were  ordinary  people.  One  can  hardly  imagine 
Parliament  creating  a  new  treason,  but  the  next  two 
classes  have  been  fixed  by  common  law  or  Parlia- 
ment Most  of  the  law  still  unrepealed  against  treason 
dates  from  the  time  when  the  central  authority  in  the 
Mate  thought  It  essential  to  arm  itself  with  terrible 
powers  against  attacks  on  the  royal  dignity »  which 
was  Identified  with  the  commonwealth.  Hence  the 
i-ast  penalty  for  treason  was  death ;  but,  as  political 
and  other  education  grew,  acquittals  became  so 
common  1  St  execution  should  follow— exactly  as 
they  did  when  less  notorious  crimes  were  capital— 
that  at  last,  in  1848,  was  invented  a  species  of 

(2)  Felony  namely,  treason  felony,  the  maximum 
punishment  for  which  is  penal  servitude  for  life 
forT"  "°*°"°"*  Fenians  and  dynamiters  were  tried 

'Familiar  instances  of  felonies  are  murder,  man- 
slaughter burglary,  housebreaking,  larceny,  bigamy 
"^.'/  \  M     *        "'°^'  conspicuous  instances  of 

(3)  Misdemeanours  are  less  heinous  crimes  like 
perjury  conspiracy,  fraud,  false  pretences,  libel!  riot 
^ult  »  Murder  is  the  onl/ capital »  crime  °n 
inese  lists;    the    rest   are    commonly  punished   by 

'  Bnl  as  Mrly  as  1628  it  was  held  no  treason  •  to  charpe  ih,  l,;n» 
with  a  personj^  vfce'  (Pine's  Case.  Crolce  Car.  at  12«       ^     '  """^ 
^  Kenny,  Outlines,  ch.  vii. 
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imprisonment,  though  the  lesser  misdemeanours  are 
sometimes  met  with  fine.  Broadly  the  rules  of  pro- 
cedure are  the  same  in  all  these  cases. 

(A)  Offences.  As  these  are  all  wrong-doings,  not 
included  in  the  three  previous  categories,  obviously 
no  sort  of  list  can  be  attempted,  and  the  "umber  of 
cases  is  naturally  huge  (in  comparison  with  those  in 

the  other  three).  ...         .    ^u-*  ♦»,.„ 

The  fundamental  characteristic  here  is,  that  they 
are  adjudged  by  the  magistrates  »  (without  a  juiy),  who 
derive  thiir  powers  entirely  from  statu  es.  Thus  m 
IQ04.  the  last  year  for  which  the  judicial  statistics 
are  published,  it*  addition  to  civil  proceedings  before 
magistrates,  of  which  there  were  an  «=n°"fo«^  "»^^f^ 
th«e  were  747,179  charges  m  England  and  Wales 
or  ra*er,  persons  charged)  in  this  class,  as  well  as 
47802  in  the  other  three  classes,  and  .2,158  charg^ 
of  those  three  classes  were  sent  by  magistrate'  to 
be  finally  adjudged   elsewhere.     As  practxcally    all 

»  Those  Dttid,  who  are  trained  lawyers,  sit  alone  j  so  do  the 
M-,J?if^f  "the  C^  of  London,  who  are  assisted  by  expert  derlts. 
n?h^^«  of  the  'p«t  mpai^  two  or  a  majoritv  of  more  must 
deddT  One  alone  an  only  h^r  trivial  ca«s.  ani  cannot  .m^ 
mo„  Jhan  fonrteen  days'  imprison"""  «  twenty  shilUngs  m./W.«f 

'=°''^I'4Sen?sTd  infoS^Uons  in  the  King's  B-h  are  not>J 
'"^'ri^h?'o?rSecreUry  of  State,  or  any  other  privy  councillor- 

"^^  ^b™2^'5.  Js^  a!;d T would  ha?e  been  obvious  wast.  <^ 

miKht  often  be  usefully  followed. 
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El  ,h^w  .^r  ^-^^  '"^'^^  magistrates,  these 
S^T^J^^L  "-^  "  laige  number  of  their  tribunals 
are  required  to  cope  with  the  work  ;  and,  accordinely 
anv  nfh""^  ^^e.by  far  more  numerous  tiian  cou^  of 
any  other  rank  m  the  kingdom.  In  town  or  countiy 
P°i'«-'nagistr?^e  or  a  J.P.  is  never  far  off  S 
are  the  bed-rock  of  our  criminal  system,  and  we  must 
now  ascend  from  these  inferior  courts  to  the  higher 

46.  A.  OFFENCES,  CIVIL  (OR  '  QUASI- 
CRIMINAL '») 

These  are  generally  miniature  actions"  brought  by 

fxceKat^ff'^"'^'^''".^   '«=^1  authorit^-and 
except  that  the  procedure  is  'summary,'  »>.  quick 

?i.T„Tk  '"  ^V'^'P^*"  (including  costs  ^d  ap?eS 
nnl  K  '  '"r-'  P'i'^^edings;  and,  therefore,  it  need 
only  be  mentioned  here  that  they  can  onl^r  end  in 
(.dismissal,  or  (2)  an  order  to  do  something-^J  to 
clMe  an  overcrowded  house,  to  destroy  unsound  meat 
or  to  pay  a  sum  of  money  with  or  without  costs,  never 
lltL°'  ^™P■i«°'?«\«''^,  Parliament  shows  aA  incli- 
nation to  extend  this  jurisdiction. 

'  A  rough  calcuUtion,  based  on  lists  in  the  '  Countv  ConnHIc  -... 

m4L^W^  °f  the  W-wtich,  perhaps,  betmys  a  populu  or^'?!^ 
"WemptythlL'""'     ""'"'""•    ""  ""  °«'°  '"wofevery'S^nt^^ 

•  1°,"  i^'f^A  S'^'is'i'^.BIue  Book  for  1904.     See  p.  234  „  • 
»orkm«    cwf  ?'  P'oceedings,  disputes    SWeen  emplo^^   and 
"blfcH«hw  /7  P°?!  ""•  °'  '<"•  contributions  due  under  tte 
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47.  B.  OFFENCES,  CRIMINAL 
We  now  come  to  criminal  cases,  property  so  called. 
We  have  already  had  a  division  of  crimes  according 
to  gravity ;  we  now  meet  one  ar<-ording  as  I.  the 
charee  is,  and  must  be,  dealt  with  by  the  magistrates ; 
II  may  be,  but  need  not  necessarily;  or.  III.  cannot 
be  finally  determined  by  them.  Naturally,  the  two 
divisions  will  roughly  correspond. 

I.  Not  Indictable 

The  first  of  these  categories  is  by  far  the  most 
comprehensive,  for  it  'covers  some  hundreds  0 
offences,  e.g.  many  petty  forms  of  dishonesty  or  o( 
malicious  damage,  acts  of  cruelty  to  animals,  trans- 
cressions  against  the  bye-laws  that  secure  order  in 
streets  and  highways,  and  trivial  violation  of  the  laws 
relating  to  game,  intoxicating  liquors,  adulteration  ol 
food,  revenue,  public  health,  and  education. 

As  to  punishments,  the  magistrates  in  almost  every 
case  (in  II.  as  well  as  I.)  may  be  as  lenient  as  they  like, 
but  their  seventy  is  limited.  If  they  find  an  offence 
is  proved,  they  may  consider  it  too  trivial  for  punish- 
ment, or  they  may  bind  the  offender  over  to  keep  the 
peace— a  mere  mark  of  disapprobation— with  or  without 
sureties,  or  they  may  fine  him  (and  in  some  cases  ma 
laree  sum)  with  or  without  costs  ;  but  they  may,  if  the 
Statute  infringed  permits,  send  him  to  prison  with  01 
without  hard  labour,  though  never  for  more  than  .^ix 
months  (except"  he  be  on  < ticket-of-leave,  when  fo 
certain  breaches  he  may  be  sent  for  twelve);  and  1 
a  fine  is  not  paid,  they  may  commit  to  prison  for  a 
definite  time,  or  they  may  order  the  money  to  oe 

i  ^nict't^en  they  inflict  ccmecutivc  sentences  for  moretto 
cne  offence,  but  this  u  »eiy  iwe. 

238 


Arrest 

monSoS'    Here  tt^  '^"'^  '°  P"^"'  ^r  three 

minent  feature  of  ^^^  MaJce— certainly  the  most  pro- 
The  fi,.f  1  .  V^""""*'  '*w  '"  the  popular  mind 
JZ,tl    legal  physical  restraint  of  th^t    fbe^  is 

48.  ARREST 

momentous  exception      Not  l^it  ^'^  '*  "^ '« 

any  one  ....  a^/'r^st '  TC^^l  Z^r^'^T 
person  who  in  Ais  presence  com  JtH  trefl™  o;Vi  "^ 
or  dangerous  woundinfr,'  on  o^n  of  fin!.  •  ^^-'""^ 
ment     It  seems  <  w  7^„       ?  .    ^  *"■  "nprison- 

one  of  the^Trimes  h^.  k""^"*  ^^^thority,  that  when 

Ulceration.  "njunous  to  him  or  his  family'  than  his  in- 

,t'»''w't.hX'i''chir''('Se;i'  ur  f °" "?' ««»'  »«»■'■ 

1*  is  not  the  Iw  now  •  it  wl  „„?^^'-.  ^•'  '=''•  ""•)•  At  any  rate 
•  Each  Hou«  of  Parlilmenri?''"*  '°  "^^  '°  «"  »*»y  »  '"T 
prisoner  in  the  c^odvonts,^^.!^  sometimes,  but  ve^  rarely,  « 
C<»rt  of  Justicr  Nav2  or  f  n '.  '  '"'' '"'  ™°«  °"».  ^  the  Hfeh 
««t«eiot».;siderrfh«"''''*'^P*"<'°'  ""''"  '»™'  "  miUuS 
,  Kenny,  ch.  xxx. 

rr    (.      piiK  ngnt ,  lljough  bis  excuse  was  that  he  could 
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if  called  upon,  and  people  are  occasionally  punished 

for  not  doing  so.  .       .  ^       powers ' 

Constables  "»t"«"ySw  in  th2  direction  of 

than  private  P«?°"^  "^T^L  tha^here  must  b^ 
.  reasonable  suspic  on.     It  is  clear  tna  ^^^ 

will  not  answer  the  ch^J^^^-'^f^J  ^^J^nse  with  his 
the  magistrates  may.  ^d^  is  deemed 

presence  at  the  "^""B-  Jr.^,^  and  therefore,  in 
noi^ry  ttat  .l'',''!""''' .'?„'!'?•  "Uere,  in  bH 
Jl  serlon.  =l»'°5^Smm"  •) "KSn^ce  m., 

--^il^SSVtK^.t 

course.    But  't  «  a  wn  ^^^^^^^^  ^  ^^^^^^j 

summons  will  be  iiiceiy  ^"  I""  ^^rae  is  of  a  very 
--":^at^.r¥hVS  2  Se,  impose.. 

not  l»v.  the  four  ^or^.o^^^^^^^'^^^^^.'^lT^T^Z:, 
and  that  his  help  •e""'' *5 'f'^d}„d  iury,  and  fined  forty  sbUini?, 
S''Sd^,\I  torn«?A%^'tSu.  (r^  C-  V.  i'- 

C.  &  M.  314);  .^  ,  „  .  -„ke  in  1616  that  a  '  constable  hath  »^ 
.ooli^iurnlrln^rpS^  «  theChief  Justice  of  EngUnd  .„  h. 

on  LiS.*Tffiarcr gtS  S.i  out«t  involves  pe^uo'. 
240 


Arrest 

But  innumerable  IrimTnal  charS,  *"  *t"  P°"«- 
summons.  The  summons  ^aybrobtalned"?"  ''^ 
magistrate,  by  application  mTdT  J^LnaC or  thT  k 
a  representative  ;  or  the  wronir  aiilTZi  ^/"^  through 
to  the  police   who  ma^rS-       ^^."'^y'^'^POrted 

ground  ttat  the  matto^.  t^  ?^-    °,  '"^^'^"^  °"  th«= 
niegal  has  bS  Thow"  In^IeJ::;'!"' ^IL^^^ -^^ 
act  for  himself,  in  which  cmp  h^^!      t  '=?'"P'a"'e'-  to 

his  application  to  the^iTtrateor^hl"  ^"'''  '°  '"^'^'= 
the  allegation  so  S  that  ih  '  ^'=^,|''!r°"''"^«' 

indeed,  in  any,  th^  make  a/rLf  "'^fu  ^^^y^'  <"■• 

S  V^loP°-"^  """^^  "^'^  tfeKommt'Cse  *'"' 

PoliI^c':^^^.T«r1ir™H-   '^'.'  ?°-^»   ^he 
•   '"99'   "y  Sir    Howard   Vincent   and 

J*t  felonies  ^Police  cX  ifc?  „   ,61   "r*  "^u  ""^  "^  f"  '««n 
"d  the  case  cannot  come  befS^'tL^SiJT^    f  ""?'l>  "o  *"'«■". 


wnbed  as  a    livmg  pnson '  (Kenny,  ch.  xxx.). 


ft: 
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other    eminent    police    authorities,    illustrate    these 
^'"  A'^^nstable  Is  justified  in  arresting  a  person 

Kw,o/iiw  that  the  no-arrest  Itmit  aoes  noi  gu  » 
S£ea*ou«  -in  P-ence;    Then=  must,  on  the 
whole,  be  a  g^o^  ".any  .ll«^^^e^-  j^. 

But  the  que.«»° Vt?e  Sence  of^i^"*  ^°' 
portance.  in  view  of  ^-^^ /'^"'^^  imprisonment, 

{nalicious  P~*<;'?»'°"  ^f  1/°  hewd  Td  dismissed, 
where  an  acc"^^*'""  \^,J^es  to  hear  the  blame 
t"^^''aooTbetween'Li^U  and  some  ^rty 
bandied  ,^^°"'  ^^^j^t^er  U  be  po^^  or  civilian 

concerned.    1*."*  *"""" ''  ^   t;  j   .  reasonable  and 

""'  li^vlr'cLt-  or'  m"S  a 'crSLuSe  against 
probable  cause  wr  n'aii{"S  *.  ,  .-se'  in  1870.  where 
fhe  given  individual    Thus,  m  a  case    17  ^^^  ^.^ 

T  ""Sbv  the  mSrltestn  tSe'mominl,  the  judge 
charged  by  »»?  "^^""^  jt  jnto  her  head  that  she 
t*H ■  a  St  ?o  gSe^J^?^AustlnTnto  custody,  because 
if  af  ^to  Troom    in  the    house    n  order  to 

•  Austin  T.  Dowling,  L.  R.  5.  C-  P-  53»- 
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r<^ssess  himself  of  his  own  property.  In  this  she  was 
mistaken,  for  he  was  guilty  of  nothing  felonious  or 
malicious.  .  .  He  having  been  so  wrongfully  given 
into  the  custody  of  a  police  constable  was  talcin  to 
the  police  station.  But  for  the  subsequent  act  of 
Dowling  he  would  not  have  been  detained  there. 
If  Dowling  had  merely  signed  the  charge-sheet, 
that  would  not  have  amounted  to  more  than  making 

a  charge  against  one  already  in  custody But 

though    Dowling    gave    no    express   direction    for 
Austins   detention,  he   was  expressly  told   by   the 
inspector  on  duty  that  he  disclaimed  all  responsibility 
in  respect  of  the  charge,  and  that  he  would  have 
nothing  to  do  with  the  detention  of  Austin,  except 
Z.Ja      "'"PO"""?"''/   °f    Dowling;    the    inspector 
would  not  have  kept  Austin  in  custody  unless  the 
Charge   of  felony  was  distinctly  made  by  Dowline 
How  long  did  that  false  state  of  imprisonment  last  ? 
so  long  of  course  as  Austin  remained  in  the  custody 
of  a  ministerial  officer  of  the  law,  whose  duty  it  was 
to  detain  him  until  he  could  be  brought  before  a 
judicia  officer.     Until  he  was  so  brought,  there  was 
no  malicious  prosecution.     The  distinction  between 
false  imprisonment  and  malicious  prosecution  is  well 
Illustrated  by  the  case  where,  parties  being  before  a 
magistrate,   one  makes    a    charge  against    another. 
Whereupon  the  magistrate  orders  the  person  charged 
to  be  taken   into   custody  and   detained    until   the 
matter  can  be  inv         ated.     The  party  making  the 
charge  IS  not  liable  to  an  action  for  false  imprison- 
ment, because  he  does  not  set  a  ministerial  officer  in 
motion,  but  a  judicial  officer.    The  opinion  and  judg- 
ment of  a  judicial  officer  are  interposed  between  the 
charge  and  the  imprisonment,"  and  this  was  held  to 
be  a  clear  case  of  false  imprisonment  at  least 

What  is  'reasonable'  or  'probable'  depends  on 
the  circumstances  of  each  case,  but  the  anomaly  of 
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allowing  the  initiation  of  criminal  proceedings  at  the 
instance  of  any  accuser,  without  the  slightest  guarantee 
of  his  good  faith,  or  of  his  ability  to  satisfy  a  claim  for 
damages,  is  inherent  in  every  civihged  system  of 
jurispudence,  for  otherwise  the  complaints  or  denuncia- 
tions of  poor  persons  or  those  of  low  station  would  not 
be  attended  to,  and  many  criminals  would  escape 
Our  law  does,  indeed,  show  a  peculiar  abhorrence  of 
any  abuse  of  the  powers  to  arrest  by  allowmg  process 
(civil)  against  even  the  bench  of  inferior  courts,' 
especially  magistrates',  which  it  seldom  does  for  any 
other  judicial  mistake  they  may  make— and  by 
recognising  false  imprisonment  as  a  crime,  viz.  a 
misdemeanour,  but  except  in  circumstances  of  aggrava- 
tion, punishment  in  the  latter  way  is  not  much  in 

<  A  nicccMful  action  of  thii  lort  i.  very  rwe,  but  *«»»»?« 
in  i8i«.  Mr.  Smith,  wlio  w<u  county  court  radge  in  LincolMhire, 
allowed  Mr.  Holden,  wlio  reiided  and  carried  on  Wnea  in  Cambndge- 
Zr,  «d  who  wa.  therefore  out  of  hi.  jurirfiction,  «  he  knew,  to  b. 
wed  inhU  court,  and,  when  he  did  not  appear,  made  an  order  against 
Mm  for  ae  parent  of  a  certain  sum  ifr.  Holden  took  no  nohceof 
this  onler  mk  wa»  summoned  to  the  Lmcoinihiie  court.  He  again 
Zle  defI«irw*."upon  Mr.  Smith.  .fc«J /Mr  beUeving  he  »-d  Pow« 
todoKs'committedhlmfor  •  contempt '  to  Cambridge  Po'fo'f^"" 
Siys.  He  wa.  releawd  by  a  judge  of  the  High  Court  (on  a  wn  to^ 
/tX»  corfus)  and  brougtt  an  action  and  ««"«^.  £*>  .J*™*^ 
from  the  fudge,  and,  though  there  wa.  an  appeal,  kept  them  (19 
ftom  me^uoge,  an^    j      ^^  ^^  ^  judge',  mlttake  was  one 

of  few,  and  not  of  fact,  anl  'we  hare  found  no  authority  for  jayine 
that'  a  judge  'U  not  aMwerable  in  an  acuon  for  an  act  done  by  bis 

command  and  authority,  »A«  A«  *"  "oywr"*?**^'  ...  ..  „fc.,„. 
In  1875  a  girl,  who  was  ulUmately  convicted,  was,  whUe  m  charge, 
examined  twice  by  a  doctor.  She  brought  ui  acUon  for  assault  a»d 
rSorered  damage.  again.t  the  doctor  and  the  •"?«'»«'•".  »?f,J°';«, 
iSpectoi  who  authored  the  examinaUon,  though  it  was  »*""«"*»' 
l^Sree  had  acted  in  good  faith,  but  had  mistaken  the  Uw  (13  Cox, 

^'  lit?^'  •  London  P0««  niagistrate  6ned  a  man  for  not  having  had 
two  of  ^children  vacWed  ;  omng  to  the  age  of  the  children  *^ 
magistrate  had  no  jurisdiction.  The  fine  was  not  paid,  and  a  distws 
^levied.  The  father  thereupon  brought  an  action  against  the  magfc- 
^eZ  illegal  distress,  and  rSoverrf  (and  on  appeal  «tained)  Z  0 
damages  in  a  county  court  (Rillty  v.  Fardham,  m  T.  L.  R.  435. 639)- 
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!!iu.*?!  -.-^  -".^,  pays  any- ex- -;";:^r  fo; 

(If  any),  aver  and  above  those 

rhi*   l/^/^Qi    «..At.^-T< 


solicitor  and  counsel  iii  any)  over  anJ  nh 

S':^f  the  "^^  '"■^''*^^*  '^''^™'  i"  th"e'  aftual 

SLlr^K*"^  <*,'?'■'=''• '"  ^"-^h  a  case,'  pTys  ou   of  the 
taxes),  whose  solicitor  is  the  Public  Prosecutor!  iVmJy 
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pro.ecutc  by  the  mouth  of  these  two  offi"'*  them- 
SelvM,'  or  by  that  of  any  counsel  whom  the  /orme 
of  them  or  the  Public  Prosecutor  may  apgjmt  Hut 
even  Se  personal  presence  of  the  law  oflRcers  gives 
the  Crown  no  privilege  (except  one  of  an  unimportant 
technical  sort,  not  worth  mentionmg  here). 

And  as  the  State  can  alone  prosecute,  so  there 
must  be  the  sanction  of  the  State  m  some  form  to 
abandon  a  prosecution ;  the  ■  prosecutor  ■  cannot  stop 
ft     'Such  a  person  may  be  the  sole  vie  im  of  the 
crime  •  he  mareven  have  taken  the  trouble  to  com- 
mence a  prosecution  for  it;  yet  these  facts  wdl  not 
give  him  ^y  power  of  final  control  over  the  proceed- 
fngs,  and  no^tlement  which  he  may  make  with  the 
accused  offenders  will   afford  the  latter  any  legal 
immunity.     The  prosecution  which  has  been  thu=. 
settled  and  abandoned  by  him  may  at  any  subse- 
quent time,  however  remote,  be  taken  up  again  by 
die  Attorney-General,  or  even  by  any  P"vate  person. 
Thus  ...  a  man  had  begun  a  prosecution  aga'nst  the 
keeper  of  a  gaming-house,  and  employed  a  particular 
Sor  to  conduct  the  proceedings.     He  afterwards 
Ranged    his    lawyer,    and    subsequently    arranged 
n.attirs  with  the  defendant  and   dropped  the  pro- 
secution"  [without  obtaining   he  leave  of  the  courtj. 
■Thereupon   the  original    solicitor  took   it  up  and 
brought  it  to  trial.    The  former  prosecutor  pro  estol 
against  this   activity,  but  m  vain.    The   Court  o 
King's  Bench  insisted  that  the  case  must  proceed 
Bu?  there  is  not  the  same  ob  ection  to  the  States 
representative  stopping  criminal  proceedings,  and  the 

.  In  the  proceedings  against  Dr  Jan.«on  and  otheis  for  the  '  mid ' 
in  .8^,  the/appearri  at  '"e  Bow  Street  PoUce  Court 

•Dr.   Kenny,  ch.   ..,  c.te»  *'^^'J*',^^rf  >LZ^.jd  been 


>  Dr    Kennv.  ch.   ■.,  cites  nere  ntc  n.»s    ..  "—.>--—.  ^ 
iA    (i8«)      There;  too.  is  mentioned  that  a    usUce.  having  been 

did,  and  he  was  sentenced  (l8»6). 
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f  DrS'nr^"""'.  ""^  ^^P  ""y-'  «'  "J'"*  0'  compel 
m^rSi  P^'"!"*"'  »o  «lo  «>•  The  latter,  of  courw. 
may  be  allowed  to  do  50  by  the  court-««v-if  i 
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TRATKf; 

i'.';OCHiil.  RL— iiV  iDENCE 

The  actual  hearng  n  all  criminal  courts  is  conducted 
on  the  same  pruxiol «  and  in  much  the  same  order 
as  have  been  descrih.cl  under  civil  proceedings-wit" 

number  of  speeches  of  parties  (or  their  adviira.  ,) 
Solicitors  may  appear  in  police  courts.  Th  „los  o' 
evidence,  too.  are  the  same;  indeed,  ma.  ■    j\^^ 

r,lS'  ^'""1  (PP-  '7S-204)  have  been  t.  .u  from 
cr  minal  procedure,  to  which  only  some  of  tl  .n   r.f." 

character  of  the  doer,  magistrates  arealw?^  nf  .rrncV 
^' A.  he^did  Ul.,  the  «cond  .bortWe  trial  in  the  PeMeataU  .,„„,„ 

F'd  the  assaulted    /T-  n,iVL'^  j     "  "P"  '"''  °"=  assailant 

though  theTit  c«  knei  wh»?  h  J^P"""?  °."  ''"=  ''"y  fixed,  and. 
am^  .fcl    jmuces  Knew  what  had  passed,  they  Usued  a  warrant  tn 

Kh  wSe  fiSS^;  r  T  r'^"^>  "><^'bail^efused.  SSTteN 
«««,  havilhe  same  right.  '^'  ^*'     ^"l^^""'  «""'».   of 
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of  any  previous  convictions  against  the  accused, 
though  in  view  of  the  procedure  elsewhere  (see  p.  271), 
it  is  anomalous  that  they  should  get  this  information 
before  they  have  made  up  their  minds  whether  to 
convict  or  not  on  the  particular  charge  before  thert;. 
When  they  send  the  case  to  another  court,  their 
knowledge  of  ^e  accused's  antecedents  cannot  affect 
this  trial,  and  it  is,  in  such  cases,  mostly  that  previous 
convictions  tell.  Still,  it  would  perhaps  be  as  well  if 
magistrates  were  only  informed  of  previous  convic- 
tions after  they  have  made  up  their  minds  on  the 
facts  independently. 


51.  THE  DECISION 

Once  before  the  court,  the  accused  may  be  charged 
with  any  crime,  whether  greater  or  smaller  than  that 
already  prefer:-. J,  if  the  evidence  discloses  good 
grounds.  In  any  case,  the  first  thing  the  magistrate 
has  to  do  is  to  determine  in  which  of  the  above 
classes  (p.  238)  the  charge  falls.  So  far  we  have 
only  touched  on  I. ;  II.  and  III.  refer  without  excep- 
tion to  Classes  I,  2,  3  of  Crimes  (p.  234). 


Indictable  Offences 

Now  it  is  essential  to  note  that  these  are  all 
indictable,  i.e.  they  may  all  be,  and  some  must  be, 
tried  by  a  jury.  Lawyers  themselves  are  not  always 
sure  whether  a  given  wrong-doing  is  indictable »  or 
not,  but,  generally,  the  matter  is  quite  clear,  and 
magistrates  know  what  crimes  they  may  deal  with 
and  what  they  must  not. 

'  E.g.,  falsifying  the  list  of  voteis  by  an  overaeet  was  held  not  to 
\x{Tlu  Qnan  v.  ffaU,  1891,  1  Q.  B.  747)- 
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ces 


They  may  of  course,  dismiss  any  charge  and  as  to 

(and,  indeed,  it  is  very  seldom  that  an  accused  dis 
missed  thus  on  any  chaise  is  again  brouX  up  on 
the  same  charge,  though  as  to  ClLses  i,  2.  3  (p  L4) 

£  "fcSrHS't  ^^'  ''  '-^  ^  fundame'nSi  ^Te 
mil  w^i^^  nf  ''"  'nvestigated  and  determined 
fl!  •  '"^"■''  ""^.one  can  be  imperilled  a  second 
L    J"^""-;^  ''*'■'  '"  ■■«?«<:'  thereof.     Thus  when  a 

SSnrwherV"hers  ^^y  Zt^  o'n'lth^ 
^iorSr"'^'  ^?'-  -/"Cher'onVe"  ?m" 

q^hed  ■     Ann"^  T'*?'  *^  1^°"'^  conviction  was 
quasned.      And  so,  had  the  first  charce  been  dis 
missed,  the  second  would  have  been  invlffd. 

53.  INDICTABLE  OFFENCES  TRIED  BY 
MAGISTRATES 
Class  II.  (p.  238) 

?3^\x^^l  magistrates  could  only  deal  with  non- 
ndictable  offences  (p.  238  and  P.24S)    Gradua  ly  s"nce 

&P^<^S''yV*t"'^ j""'''^'^''°"  h««  been  e^^^ 
11   four-fifths  of  the  trials  for  indictable  offences  Hn- 
eluding  even  some  felonies)  now  take  place  thus/*  The 

dn.nkenneM,anditaDD^^  tl,»r  .?^  *  man  wa,  summoned  for 
one  who  had"  nTau  h^  f  obut  k  ,  W  T"  ^^  "?«"  °'""''">  ^^ 
but  alIow«1  11,-  „™      '      oDtain  it.  thejustices  dism Used  the  charge 
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chief  Act '  of  1879  provides  that  on  specified  charges  » 
the  court  may,  if  it  thinks  fit, '  having  regard  to  the  cha- 
racter and  antecedents  of  the '  adult '  person  charged, 
the  nature  of  the  offence,  and  all  the  circumstancer  of 
the  case,  and  if  the  person  charged  .  .  .  when  informed 
by  the  court  of  his  right  to  be  tried  by  a  jury,  consents 
to  be  dealt  with  summarily'  (sec.  12),  deal  with  the 
case  itself.  The  immemorial  respect  of  the  Common 
Law  for  trial  by  jury  as  the  'palladium  '  of  persona 
liberty  is  here  conspicuous,  for  there  are  careful 
provisions  before  the  accused  surrenders  his  right 
and  consents  to  be  tried  by  a  few  justices  or  even 
one  magistrate,  that  he  shall  understand  what  he  is 
doing,  for  a  magistrate  must  explain  tha*  he  need  not 
answer  or  plead  guilty  or  not  guilty  if  he  •  -  not  hke, 
that  if  he  does  not  he  will  either  be  disch-- ■  i-.cJ  »  -m- 
mitted  for  triM,  and  if  the  latter,  to  wl  ^ .  J  iu) ;  uc  w  :, 
be  committed,  that  if  he  pleads  guilty  hr  .^a  be  sen- 
tenced there  and  then,  or  very  soon.  etc.  T'lc 
sary*  consent  is  usually  given  re-^iiy  ■ 
the  risk  of  imprisonment  whils  ■  1 
of  receiving  a  severer  sentence  t;:n  1 
magistrates  to  inflict."  Hence,  ■  1 
larity  of  this  procedure  (p.  24;? 
children,  for  whom  the  proper  guarc! 
necessary  consent,  the  magistrates'  , 
are  still  wider,  and  that  of  punishment,  thougii  other- 
wise beneath  their  normal  limit,  includes,  in  the  case 
of  a  boy,  whipping.  If  the  crime  is  of  the  specified 
kind,   but  the   value  of  the   property    in    question 

'  Summary  Jurisdiction  Act.  f.i,.  .„i„. 

'  All,  pmctically,  crimes  against  property  which  is  not  of  the  value 
of  more  than  forty  shillings.  Taoralfjr,  no  aoubt,  that  .t  «a»  such  • 
little  one'  is  no  defence  ;  but,  practically,  magistrates  can  do  ample 
justice  in  such  small  cases.  ,•   .     t.  ;.  /,. 

»  In  which  case  the  rule  as  to  class  I,  p.  249.  applK-d  ;  he  is  lis 
good  as)  acquitted. 

*  Kenny,  "h.  xxix.  ^        ,  r 

»  /.«.,  a  maximum  of  three  months'  imprisonment  or  a  hne  ot  £» 
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over  the  forty-shilling  limit,  then,  though  the  magis- 
trates may  conclude  that  it  is  a  case  they  could  send 
for  trial,  yet,  if  taking  everything  into  consideration, 
they  think  that  six  months'  imprisonment  (or  less) 
IS  adequate  punishment,  after  all  the  precautions  just 
detailed,  they  must  call  upon  the  accused  to  plead 
guilty  or  not  guilty,  and  if  he  pleads  guilty,  they 
may  'give ■  him  anything  up  to  the  six  months,  with 
or  without  hard  labour. 

But  so  enamoured  is  our  law  of  trial  by  jury  that 
even  the  charge  of  an  offence  (Class  4,  p.  234)— not 
being  an  assault  (which  is  usually  not  a  very  serious 
matter)— which  may  entail  three  months'  imprison- 
ment,' entitles  the  accused  if  he  likes— and  many  do 
so— to  be  tried  by  jury. 

54.  INDICTABLE  OFFENCES  NOT  TRIABLE 

BY  MAGISTRATES 

Class  III.  (p.  238) 

The  gravest  crimes  are  not,  of  course,  punishable  by 
magistrates;  no  one  would  propose  that  death  or 
penal  servitude  should  be  inflicted  without  the  con- 
currence of  a  jury.  Here  the  function  of  ihe  magis- 
trate  is  to  inquire  whether  there  is  a  primA  facie 
case  against  the  accused  ;  and  they  may  come  to  the 
conclusion  that  there  is  not,  and  then  they  must 
discharge.  But  as  here  they  have  no  power  to  deter- 
mine the  case  on  its  merits,  an  accused  may,  if  fresh 
evidence  comes  to  light,  be  brought  before  them 
again    on  a  preliminary  inquiry  into  the  same  charge 

But  even  though  the  magistrate  dismisses  the 
(indictable)  charge,  the  prosecutor  may  still  go  on— 
;  t.g.,  foiling  a  trade-mark  ;  keeping  a  belting-house. 

A5  for  instance,  in  the  Road  murder,  Tune,  i860,  the  criminal 
^^^It^,^  "■"«''""^'  ^  '"  -Wwas' again  .^^IT^, 
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and  occasionally  does  with  success— in  a  way  we 
shall  see  (p.  263),  for  it  is  to  the  public  interest 
that  such  serious  charges  should  be  probed  to  the 
bottom,  i.e.  be  determined  by  a  jury ;  but  m  those 
•which  experience  showed  to  be  most  frequently 
made  the  subject  of  false  accusations,  '  viz.  perjury, 
conspiracy,  obtaining  by  false  pretences,  keeping  a 
gambling  or  disorderly  house,  and  indecent  assault, 
the  prosecutor  may,  in  effect,  insist  before  the  magis- 
trate that  the  case  shall  be  sent  for  trial  with  the 
usual  incidents  of  such  a  committal,  and  if  he  does 
not  so  insist,  he  cannot  go  on.  But  if  the  accused  is 
acquitted,  his  accuser— as  is  only  fair— may  have  to 
pay  all  his  costs. 


S'.'^ 


55.  COMMITTAL  FOR  TRIAL 

The  magistrate  who  does  not  dismiss  or  determine 
a  charge  must  send  it  for  trial ;  in  effect,  he  orders 
an  indictment  to  be  prepared.  And  he  does  it  by 
'binding  over'  the  prosecutor »  and  all  the  witnesses 
to  the  facts  on  both  sides  in  penalties  to  attend  at  the 
trial  and  give  their  evidence.  But  persons  accused 
of  indictable  crimes  (comparatively)  rarely  call  wit- 
nesses before  the  magistrates.  The  Poor  Prisoners 
Defence  Act  of  1903  encourages  them  to  do  so  but 
its  efTect  is  insignificant.    The  trial  must  take  placf 

'  oSiSw  ™oe  is  an  amusing  stiuggle  to  prosecute.  In  l88i 
a  womS^baiged  her  husband  with  assault,  an<f  he  magisUates  o, 
commtog  him  :or  trial  'bound  oyer'  a  constable  to  prosecute--^ 
commonoractice.  On  hU  behalf  counsel  was  retained  at  the  tnal,  bj 
^r^e  ?^^  retained  solicitor  and  counsel.  The  judge  or>  era 
Z  p^;^n  to  be  conduct«l  by  th.  wife's  r=P««'"=;''«' ^^J^°^ 
"  Sie  perron  interested,'  so  that  she  would  receive  the  cosU^owrt 
It  ,s  gii««lly  adviMble  to  bind  nver  'the  person  interested  U> 
Quart  V    BtuhcU,  l6  Cox,  367). 
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either  at  assizes"  or  quarter  sessions  (p.  261)  And  as 
Ih.v'^h  h'k^'V  •''!  T^'^'t^'e  has  an  option  where 
they  shall  be  tried  ;  but  some  must  go  to  assizes 
n^i^L"''  ?'■'""'  are  triable.  Quarter  sessions  may 
not  try  certam  specified  crimes,  the  list  of  which  is 

?J\  K?  ,''*-°"''  ^"'  T'''"'^  ""^  thus  summed  up! 
ah  I  nn  ^  fi''  T^^'  *•''*"  ''"^g'^O'.'  as  are  punish- 
Hfi  or  K  /  \u'1  ^°"^"=«°"  by  penal  servitude  for 
hfe  or  by  death;  (2)  certain  specified  crimes  which 
though  less  grave  than  those  already  enumerated 
are  likely  to  involve  difficult  questions  of  law  '^      ' 

pnation  by  bankers,  agents,  and  trustees.'"  H^nce 
It  is  not  surpnsing  that  'more  than  twice  as  many 
prisoners  are  tried  by  quarter  sessions  as  by  the 
assizes  and  the  Central  Criminal  Court  together '« 

Whither,  then,  does  a  magistrate  send  a  case  for 
triaUf  he  has  a  choice?  As  a  genera!  rule,  to  the 
court »  which  will  to'  the  case  earliest.  If  there  is 
little  to  choose  m  point  of  time  between  assizes  and 
quarter  sessions,  then  to  the  latter,  so  as  to  relieve 
the  judge,  who  is  always  wanted  elsewhere.  But  this 
general  tendency  is  often  modified  by  the  gravity  or 

s^xtA'tesiSnr4o(r  'B^urnssrS? 

hu  nothing  to  do  with  trial  by  jury,  Xch  camT^  l,'t,r  ^  ..""u 
"-.apparently,  the  barons  lii  (7rieS  anVS°,^'";  ^^/^-^ 
nght  m  cml  causes  and  misdemeanours  (Pollock  a^d  MaitSmI 
M5»  and  p  392).  Originally,  probably  there  was  no  n^rf  t^c^cern 
themselves  about  any  charges  but  treasons  (and  certain  fetai  «1  a,^ 
««.  m  these  cases,  till  indictment  presented,  the  pro^^n«Ts  Mi-nti^"^' 

Ibid. 
'  Ibid. 

'Of  course  to  the  court  locally  proper,  magistrates  in  Somerset 
a-not  commit  to  assizes  or  sessions  in  Northumberland  (p  261° 
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heinousness  of  the  crime,  by  the  bad  antecedents  of 
the  accused,  or  even  by  the  magistrates  knowledge 
of  the  local  chairman  of  the  quarter  sessions  (who 
naturally,  if  a  layman,  does  not,  as  presidmg;  judge, 
inspire  such  confidence  as  a  lawyer)  in  the  direction 
of  preferring  assizes.  There  is.  perhaps,  some  justice 
in  the  theory  that  the  worse  the  criminal,  the  higher 
should  be  the  tribunal  condemning,  as  there  is  some 
natural  jealousy  of  any  one  but  a  High  Court  judge 
wielding  the  dreadest  dooms  of  the  law.  It  must 
however,  happen  occasionally  that  the  nearest  assize 
is  three,  four,  or  five  months  off.  and  the  nearest 
quarter  sessions  three,  and  the  accufcd  persons  wait- 
ing trial  may  therefore  be  in  prit;on  all  that  time. 
This  is  the  greatest  blot  on  the  present  system, 
despite  the  provision  that  any  one  committed  to 
quarter  sessions,  and  for  any  reason  not  tried  thereat, 
must  be  tried  at  the  next  assizes.  The  only  sub- 
stantial mitigation  of  such  a  hardship  is  an  indulgent 
allowance  of 

56.  BAIL 
THE  magistrate  naturally  has  greater  power  in  this 
matter  than  the  police  (p.  241,  »»),  and  may,  if  the 

•  Occasionally,  however,  great  despatch  is  ?«»"«•  Jl""^ J 
woman  was  injntJd  on  October  14, 1903.  ?nd  died  on  Novembet  6  « 
which  aay^ik  P'-^^y-J^^^rSorAs^L-^rr. 
?rr£^Wo"llJS;t«'T;in"tL7a«^^ 
«»d  sentenced  on  the  >9tE  C^""  ^?'' «-»•'*-  "«™^^,3.  '9^ 
"r  'e^"a. fSte^  A"JJtithir^Sy"-%«rh"u^o^e?a^tt.. 
r^rdt^^^S  S  ^n"  Lp./.ed).  Bellingham  who  *. 
Mr.  Sp»«lr  Perceval  onllay  ...  .812,  was  hanged  "■'  *»  iSth,  b. 
such  ^e  would  nowadays  be  =°'-»"i?;l.'"^«™!-  J,'™^  \Z 
S-r  n.Li--nrhe  »;.  ^^^^Z 

-.i-cLr^o^'d^^on^irot'l'rnrS^ilTnX^^^^^^^ 

Xtrisltr,  1863). 
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hearing  before  him  is  prolonged  from  day  to  dav 

mittal  for  trial,  he  always  may  till  the  trial  (exceDt 
for  treason  •),  and  in  some  cases,  must.  H  s  dS 
t.onw.ll.of  course.be  exercised  according  toVhe  grS 

offT^f  !"'^'"^^>.'"°'''^'"e  t°  the  likeliho^ 
of  the  accused  surrendering  to  take  his  trial.    And 

L''etieW%';."'A  "tT'  "  ''^  .'"^"^d-Pense  whh 
sureues  (p.  24i,«»).  The  cases  m  which  bail  is  com- 
pulsory are  the  less  serious  misdemeanours  and  T" 
these,  and  generally,  if  the  accused  cannot  find  sure  y 
at  the  moment,  he  may  at  any  time  before  trial 
The  amount  fixed  must  be  •  reasonable ' ;  to  demand 
excessive  or  to  refuse  proper  bail  with  a  coTrupt 
«^.  a  political)  motive,  is  an  indictable  offence  on 
the  part  of  the  magistrate.*     At  any  rate,  judges 

'  bS'III  'l°"'y  •^''"e  by  .  Secretary  of  State  or  a  judge. 
But  in  the  old  cases  of  duels  it  often  was   when  ih^^.^- 

'^T^fssT""  °' ""  ""'"'"'  '^'^'^  ^-^. «  l.Tm.T 

■  '  In  suspicious  cases  the  names  of  pereons  tendered  as  suret.Vc  m.„ 
be  required  to  be  furnished  in  advance.^  order  thaUhe^,'Sror  ^^ 

Z,i^  '-1^^  even  /orty-eight  hours'  notice  of  bail  i"  frequemlv 
nqoired.  The  sureUes  are  bound  to  answer  on  oath  ,/V  !u  >^ 
P«..ion  and  liabilities,  and  as  to  the  suffi^'e^^y  of  the  r  pTopeVy  .o 
meet  their  recognisances.  It  is  not  usual  to  accept  as  bS  „/i2^^?'  i 
are  not  householders;  and  the  practice  of  accmtim,  ?1/^T  J  "'',° 
ow„«licitor  a,  suret^  ha,  l«enUdeLti  H  ghV^n^xpl^^"' 'f 
no.  .mproper  .  .  Proposed  sureties  should  not  be  reiecf^  ff  Ihi 
money  quaUfication  is  satisfactorily  established '(AtWHS^i  m  ^ 
«e's  Annual  Practice).  Sureties'must  nofbe  indemS^ed  iTn'si 
w  i  any  such  bargain  is  illegal.  ApparcnUy,  there  i .  no  obiec^„,^Ti 
«  «cu«d  depositTng  the  amount  he  is  bound  in.  and  h"s  waTd™^  ^ 
/^"'"'T^'^  '"  "'«  ^"^^'  April  JS,   iS^S)  where  t^esnm 

f^Z^Y"''^-  ■  ?""'■"•  "''°f='"'beirm'in  J^MabsXd™';; 
"^"'«"°sel'"=s  by  givmg  information.  '  '^" 

llius,  when  in  1843,  the  magistrates  of  Staffordshire  showM  ,r.,f 
«Tth?„'"?"^"f  tr  "'""="''  <l«»"'bances  abouttliSdIey  to,^  wo 
"  tat  >,S^  '  hW  '  '*''.™""»"'i»l '»*"  councillors  „r  BLi,"g!  am 
«  "ail  Uioo  each)  for  a  pnsoner.  on  the  ground  that  theysympathiiiJd 
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have  spoken  very  strongly  on  the  apparent  reluctanct 
— chiefly  in  country  places— to  grant  bail,  and  tc 
grant  it  sufficiently  low.  Yet '  experience  shows  thai 
,  .  only  about  one  in  every  thousand '  *  admitted 
to  bail  fails  to  appear.  Nevertheless,  in  1904,  8372 
prisoners,  who  were  ultimately  discharged,  wcrt 
locked  up,  pending  the  hearing  of  their  cases,  and 
1508  who  were  committed  for  trial,  and  in  prison  til 
then,  were  acquitted.*  In  the  same  year,  I2,i5f 
persons  were  committed  and  tried  (plus  two  in  the 
High  Court).  Of  these,  2490  were  out  on  bail ;  218: 
were  acquitted,  of  whom  1074  were  on  bail ;  9974 
were  convicted,  of  whom  1416  were  on  bail."  How 
ever,  there  is  an  appeal  to  a  judge  of  the  High  Court 
A  case  in  1876  (the  Times,  November  20,  Scott- 
jfervis's  Case)  illustrates  some  of  these  points.  A 
man  charged  with  obtaining  credit  by  false  pretencei 
was  admitted  to  bail  in  ^^750  by  the  magistrate,  and 
his  solicitor  accepted.  He  attended  at  his  trial  til 
the  last  day,  when  he  went  abroad.  The  jury  dis 
agreed,  but  the  judge  issued  a  warrant  for  him,  anc 
on  his  return  he  was  arrested.  Application  was  ther 
made  to  the  Queen's  Bench  for  bail.  'As  it  is  ; 
misdemeanour,'  said  the  Lord  Chief  Justice,  '  I  an 
afraid  he  is  legally  entitleH.  to  it  If  we  had  ar 
option,  we  certainly  should  not  exercise  it  in  hi! 
favour."  On  learning  that  the  recognisances  had  no 
been  estreated,*  because  no  blame  attached  to  thi 
bail  for  his  flight,  the  judge  went  on, 'What  doe 
that  matter?     One  of  the  great  reasons  for  taking 

with  Chartism,  they  were  sternly  reproved  by  the  Queen's  Bench,  an. 
ordered  to  p«y  the  costs  of  a  proceeding  against  them  (Tkt  Quin  v 
Badger,  4  Q-  B.  468). 

"  Kenny,  ch.  xxx. 

'  Blue  Book  for  19Q4,  p.  140- 

'  Ibid.,  p.  15a  .... 

*  I.e.  the  amount  ordered  to  lie  paid.     It  is  exacted  by  dislre»  01 
goodi  and  chattels  if  necessary. 
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b^4ih^^^dr,^^^^^^^^^^  ^ay  have 

enough  for  any  one  ?o  '  t  L'f  7^'''''  ''  ^'"  ^ '^'^Y 
st^  that  the?  :?,1  *„Xv';i  '"  "  7^''  ^  """.- 

''ible?'  And  the  court  fixed  u^k  -^^  '"''^  "^''PO"- 
^750  each,  and  ttie  pnW  h  m.  u-  '  V^°  ^^^''ti^or 
tested  aga.nst  the  sSrhS^Xler  '"'  '''^ 

S7-  COSTS 
the  winner.  ^  '"'  °'''«'e'l  to  pay  costs  to 

r».e\"  ?irSeTura<Jer  s'^nt^f^'  ?'  "^  ^^«>  '"« 
rarely  be  condemn«i  t^I^       "*  *°  P"*^"  ean  very 

eutor'^then  gettW  ?uch  c^^?,'""*^  "?  *''"'  t''^  P~«^ 
pubhc  fund!  OthervSe  hi  J^  ^^  '"  ?"°«"'''  ""t  of 
just  as  the  pendty  r«8)  uT""'  '^"^  ""''^  «"d 
pay  costs-which^iiPrafShouI  S'''^"*°k'  ^'''  *° 
tress,  the  procedure  afteVThJt  S S''"  ""y  ***=«  '^«- 

fund),;  if  they  do  tt^e  latterthf.    ^'°"^^  °'  *=°""ty 
the  trial  (p.  276.    Cost.,"lt' *!,'°'''  ^^"^  ''^ttled  after 

sun,.calcl.^ated\cc<^d%f?rthr-^'"""">'*'""'P 
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the  court  of  trial,  where,  indeed,  there  axe  (com- 
paratively) seldom  any  other  witnesses  for  the  prose- 
cution,* though  there  are,  commonly,  for  the  defence. 
Thus,  in  this  respect,  the  prisoner  is  at  a  disadvantage 
compared  with  his  accuser,  for,  unless  he  has  witnesses 
who  were  bound  over,  those  whom  he  calls  will  not 
get  their  expenses  paid  out  of  the  public  fund.     Hut 
the  Act  of  1903  (p.  252)  has  made  a  sUght  mitigation 
in  this  respect     It  would  obviously  be  unwise  to  give 
accused  persons  an  absolutely  free  hand  in  this  respect, 
for  they  would  have  nothing  to  lose  by  summoning 
an  indiscriminate  mob  of  irrelevant  witnesses,  each  of 
whom  would  get  a  few  shillings— whereas  under  the 
present  system  each  party  is  under  the  control  of  a 
court. 

58.  APPEAL 
With  very  few  exceptions,  there  is  no  appeal  from 
dismissal  by  a  magistrate.    But  there  is  from  a  con- 
viction, .  ...  _, 

I  When  the  sentence  is  one  of  imprisonment 
without  the  option  of  a  fine,  either  as  a  punishment 
or  for  failing  to  obey  an  order,  provided  that  that 
order  is  not  one  for  the  payment  of  money,  for  the 
finding  of  sureties,  for  entering  into  a  rec(^nisance, 
or  for  giving  security.  ..... 

2.  In  London  only,  when  there  is  an  order  to  pay 
more  than  three  pounds,  whether  a  penalty  or  not,  or 
the  sentence  is  more  than  a  month's  imprisonment. 

The  appeal  is  (practicaUy)  to  quarter  sessions, 
and  when  the  necessary  formalities  are  completed, 
order  or  sentence  is  suspended  till  Uie  appeal  is 
decided. 

>  Which  uiuiJlT  caUi  nU  itf  witiMMS  before  I'e,'"^''"'''.^'^ 
.n..t  <riT<!  notice  of  «nT  fredi  evidence  to  the  prisoner  before  the  tnal- 
"  gJ'mSStoonkl  Wion  under  .n  Act  which  makes  the  maps- 
trate  .  Jort  S^erior  jodp  of  divorce  goes  to  the  Divorce  Division. 
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the  court  may   and  r^        "V°"  "  "/  '''if*'-     But 

doubt  on  th.^L'^ppS^i't,^'^''' "  '">«'  «"y 

party,   state    the    c«e   wkh  L       ""''^"  °^  «^*^ 
opinion  of  the  Hirfi  Cm  !f.    l-'i*"  "'""^  ^'^^  'he 

the  magistrate  on  filS'^.'^ajK.*''/  ""="  **'«"' 
the  case,  will  compel  himtU!*         ^,*.  '^'f"*"  *°  »tato 

point  of  law  is  arg^ibk     Thu/"'h   "  "'i"'''  "^'"  *"« 
master  was  summoned  for  Jl    '     ''?"  ?  board-school 

child  half  an  hour  to  leaVn^V''"       '"  '^'"''"'"e  » 
ts  head  with  his  hani  i"olh  r '  "^ "  '°"'''^« 

justices  dismissed  the  char^^!.f    ?*'"  ""  »"«gcd. 
to  sute  a  case,  bu   they  wfren^"'^" ''*"''  '^«""«" 
to  pay  costs)  on  the  ground  ?hatW  '°  ''°  '°  (''"'' 
point  of  law  to  be  L-Pue^  „•    there  was  a  genuine 
a*«"lt  or  deten«on"^"A^  7'  ""f  '^^^''^V  °f  'he 
naturally  almost  dwkvs  ^n  /''^•f  °^  '*"*  ""f'   « 
not  touch  the  queS  of  ",^  c'v.l  matter;   it  does 
«  not  a  matter  of  !aw  and  «    "r^  "*'"*•'"=<=•  ^^ich 
appeal,  though,  of  c*'u«e   if  T'  ^  '^'^'"^  ***  »"  ^y 
the  appeal,  the  sentenc"%lS""'"'  ^1°""  ''"°«' 
conviction,  they  may  mitf^f  '°°'  °'''  '^  '^ey  affirm 
sentence  was  a^bsSuLly     fe^'f,  'Vl'T'-   ^"'  ''  » 

•abour  in  default  ol  ^^^Z  fill^Xfe  ^a 

CMti,  u  when  they  failed  to  convi«  .?  j  '  "i'J'  ""y  •>«»«  to  pay 
^nutance  of  the  poUce  a«l  '!' V*""""'  "f  adulterated  milk  at 
«*^^6  L  T.  5g,,1i  JS^;,"*"  •""  '°  be  wrong  (Ai^W  v. 

&;^j?.Sraif;;;S^^^^^^ 

n»ve  pud  from  fear  of  hard  hibouf.  '"  8™"'"'  """  he  might 
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only  authorised  imprisonment,  or  did  anything  equally 
oatently  wrong  in  law  on  the  face  of  it,  e.g.  convicted 
for  certain  offences  not  reported  to  them  within  six 
months  of  the  occurrence,  the  King's  Bench  would 
'pull  them  up'  promptly  by  divers  means  (p.  283). 
And  there  is  ample  machinery  whereby  that  court 
is  moved  to  stir  them  to  do  any  of  their  duties,  when 

omission    is    rightly  alleged    ^p'f  V'''^.'  tf:,r  I 
instance,  when  they  have  wrongly  declined  to  hear  a 
case,  believing  they  had  no  jurisdiction     Nevertheless 
statistics  form  a  wonderful  tribute  to  the  rectitude  and 
intelligence  of  our   magistrates  as  a  body.       Ihe 
number  of  cases  in  which  any  of  these  appeals  are 
made,  either   to   the    King's   Bench  or  to  quarter 
sessions,  is  very  small,  the  yearly  average  betng  less 
?han  a  hundred  to  the  former,  and  about  a  hundred 
and  fifty  to  the  latter,  though  the  yearly  total  of 
summaty  convictions  for  non-mdictable  offences  is 
near  600,000.     In   1899  the  appeals  to  the  Kings 
ienchwere-  ill  in  all.  and  ' fully  one  half  of  them 
were  unsuccessful.    It  may  safely  be  estimated  that 
there  is  only  one  appeal  to  quarter  sessions  for  eveiy 
three  thousand  of  those  convictions  in  which  there  is 
a  oower  so  to  appeal.     Doubtless  considerations  of 
ex?^nse    have  m^uch  to  do  with  this'  (Dr   Kenny 
ch  xxix.).    But  this  writer's  conclusions  in  favour  o 
these  tribunals  cannot  be  gainsaid.    No  other  nation 
possesses   this    institution.      It    might,  perhaps,  be 
^ggested  that  there  should  be  greater  facilities  foi 
testing  the  decisions  in  law  of  inferior  benches,  as 
there  is  sometimes  a  reluctance  to  submit  these  foi 

review. 

We  now  arrive  at 

'  There  ate,  howeTet,  mpaid  justices  in  the  State  of  Virginia. 
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59.   ASSIZES  AND  QUARTER  SESSIONS 

H  Jh'Jo^^rt'^SIfV;^^^^^^^  °^^^  'y  ^  i"<^^e  of  the 
commissioner  who  k  ain  R'*''""'^  °'^  ^"^I^.  by  a 
held  at  a  fixed  usialll  t^"^  ^"  ^""'"^"t  K.C.), 
county,  or  a„^lipoS^J„^V?„"r;  '°""  T  ^^^^ 
even  four  times  avearLlj-  '^  *'*'°  °'^  th^e  or 

of  the  countrwherthVSrFK°  •"'  PoP^'ousness 
always  the  civil)  ready  for  trii^'  ^T"^''  ^"""^  '""'"^t 
two  such  courts  mav^-fthlr-'"  ^^'  "^"^^  '^  '^^en  ; 
sitting  at  the  same  ttai"  '^  """"^'^  ''"^'"««.  be 

oidi5s5t\ttc?trLSri^^^^^^^^^^^^^  <■•"  *^^ 

geographical  sense;  ?thL  !;^.l^°"~'"-  "^  ^''^^t 
and  four  judges  constantly  ^^^  f'''^'"""  ^  X^^r, 
High  Court  fudgeTr  oSi-  n"'"'*^"«'"«'>'.  '■''■  a 
all  of  the  City »  judges  Wz  the  r"^  'T'  \"'^  '"""^  °' 
Serjean,  ani'tlJe  ^^S^^^^^f^!^ 

«ty  often,  there  is  very  litS^f  1''"' ^"''°=^^'  '°  assize  towns,  where 

ir^z?"-  •  •  •74%-Td°''o?rts'xrJ  '*''• 


-— .  .  juugc  wouia  only  be  sent  for  tn  t™  li  --■""^  vriminai  work,  so 
or  c,v,l  causes  (unless  tbe  UtW?,  0°  some^f  "jj  ^""  =>g«  ('f  an^ 
'he«untycourt  judge  of  the  dfcScO  *""'  ""  '^^^  ""^  '» 

"°  '«'"  '-  -W County  Court  (asTwou{d'lJ^S[lleS'e7«'»l^eT"'  '"' 
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Court  The  jurisdiction  of  the  court  always  mb«;« 
Middlesex,  the  suburbs  of  Lond°n  •"  Essex  Kent 
and  Surrey,  and  may  reach  to  parts  ^^  all  the  nome 

business,  criminal  and  other  (^"^JJJ^'"  lively. 
City),  owlne  to  ft.  !»?«'<'■"»?;• '?',,"  xh^"'  and 

in  the  counties  an  unpaid  and,  generally,  a  lay 
'='^T^^h«e1Kltave  these  same  features,  viz, 
(I)  the  grand  juiy.  (^)  ^^  (P^^^)  J^^^'  ^3>  ^'^^°'=^*"' 

.  Where  -one-^venth  of  all  «rso„.  indicted  in  England  an. 
Wales  are  tried'  (^f  °y.  */ 'f'^Lo„s  connUes  have  salaried  chai. 

'  Except  where  t*°."X"  ^^P"d°  .  it  is  a  singular  paradox  ths 
men  j  Kenny,  <=h-«™'-'"i?PJ?fff'„'ot  merely  for  petty  matters  c 
our  constitution  should  permit  trmls,Mt  ^«%y^^^^„  andUbetl; 

police,  but,  for  charges  that  ^""'"S^f^'^Vo^urablc  and  eminent,  a. 
\o  be  conducted  by  ?«?\°?=  *!'„^V«rcWilsuU  to  the  smallest  ordina, 
legally  untrained,  whilst  it  «<l"«f™^  li^er  '  Campbell,  afterwan 
d^  to  be  heard  before  »  P'i'fc^^^^haSn  of  quarter  sessions,  't 
Lord  Chancellor  wro«m  .8.0  of  a  c^*™  ^^^^^di„   ■  (Life.  ch.  ix, 

]g:riS^'S^  tn^e'mer-naturally-vary  very  much  m  atta. 
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in^"^'-i""*^  ^  barristers.'    The  rules  of  procedure 
and  evidence  are  those  already  outlined.         "^™"'^ 


60.  GRAND  JURIES 

JfereS?'  ?'^  ^"""".'"  ^'"'^  '=°""''y  '^  extremely 
interesting.*    In   remote  times  they  were,  oerhaof 

the  actual  witnesses  automatically  constituted  into^a 

body  ;  later  they  gave '  voice  to  the  common  repute ' » 

of  the  neighbourhood.     They  were  always  local  folk 

and  now  they  are  regulated  by  a  rigid  system.     But 

nf  nL  Ki  "T'  "1^^^, ''  ^^^  existence  of  a  local  body 
of  notables,  to  whom*  anybody  could  denounce  any- 
body else  for  serious  crime,  and  who  would  then  take 
the  necessary  steps.  Any  one  can  still  do  so,  and 
to-day  this  body  is  called  the  grand  jury"  and 
private  persons  do  still  go  to  them.  But  the  number 
of  these  prosecutors  is  not  worth  speaking  of  in 
comparison  with  the  number  of  charges  sent  by  the 
magistrates,  when  they  commit  for  trial,  to  the  grand 
jury,  the  whole  of  whose  work   is  practically  the 

b^tvik         '^"""^  '""d.ence'at  Mo„n,ou.h  Quarter  sS" 

•  The  ori-fnal  rough-and-readiness  of  jury  trial  survives  in  the  in. 

conspicuour  a  of  the  Savoy  in  London-an    "imtIS:e  a^fuX 

(History  01  tl.v  >-i-iminal  Law,  vo  .  i.  p.  2711  nHcrinoii.,  ■  r.  •  '' 
institute  fit  for  a  .mall  precinct,  wferelVery  one?no"^'evL':n^ 
and  can  watch  =uad  form  an  opinion  upon  what  |oes  on."  ^       ' 

2  Pollock  &  Maitland,  p.  639. 

l.vL^^""!.^' I "'''''",'?'*•  'They  were  a  secret  tribunal,  and  mieht 
lay  by  the  heels  in  gaol  the  most  powerful  man  in  the  coont^  an"  for 
Aat  purpose  might  even  read  a  paragraph  from  a  nevsn^'llrrhiiiV 
Criminal  Pleading,  22nd edition,  p?^90).  '""" ""'"^P^P"  (Archbold, 

caiw''5ie7«.^"*'""""°  '°  ""  ''""^''  """""""y-  f""  fa-niliarity, 
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consideration  of  those  charges.  For.  the  offence  being 
indictable,  it  is  their  duty  to  say  whether  or  not  they 
will  indict.  In  order  to  do  this  duty,  they  hear  in 
private,  no  judge  being  present,  the  evidence  on  oath 
given  before  the  magistrate  against  the  accused,  until 
they  are  satisfied  that  there  is  a  case  for  him  to  answer, 
whereupon  they  publicly  present  the  indictment  in 
court,  where  it  is  at  once  announced  that  they  have 
found  a  'true  bill;"  or,  having  heard  the  whole 
evidence  against,  they  may  throw  out*  the  bill,  which 
is  equally  announced  at  once  in  public,  so  mat  the 
accused  may  be  discharged,"  whereas,  in  the  former 
alternative,  he  must  be  put  upon  his  trial. 

It  is  obvious  that  an  accused,  thus  liberated  from 
a  trial  by  the  action  of  the  grand  jury  is  saved  time, 
trouble,  and  perhaps  anxiety  and  expense."  But,  as 
nowadays  this  is  the  most  this  body  can  effect,  the 
question  is  sometimes  raised  whether  it  should  not 
be  abolished.  Now,  it  seems  clear  that  (speaking 
quite  generally)  when  a  grand  jury  releases,  which 
they  only  do  in  from  3  to  4  per  cent,  of  the  cases,  no 
petty  jury  would  convict ;  the  accused,  therefore,  would 

'  The  old  LaUn  formula  for  this,  'ignoramus'  (we  don't  know), 

•'-.^s^it'^is^^Sc^srs^sn^^^^^^^^ 

S^uit«  sessions;  the  m^istrates,  presumably  for  good  reason 
otSilxi  indictment  to  be  again  preferred  at  Hereford  Ass..«,  where 
the  bUl  was  found,  and  the  accused  was  ultimately  con™ted  of  assault 
<.^A  i».nienced  f  Tht  Kinx  v.  Price,  the  Times,  March  i,  I90I). 
■"  .ISdl^sometimeslke  the  oppor'unity  of  addressing  the  gra^d 
inry,  tomake  public  aUocuUons  on  important  ■»»"«"  °*'™',^' I?' 
i^iiw^rthe  Ix)rd  Chief  JusUce's  'charge'  in  1867  (which  lasted  six 
hoSTiid  Mr.  Justice  Bikckbum's  in  .868,  both  in  effect  on  Governor 
Ws  case,  but  both  these  addresses  on  martial  law  would  have  been 
Sy  to  place  to  any  jury.  And  for  such  speeches,  generally, 
Another  occasion  could  easily  be  found. 

.  AcS^  to  Dr.  Keniy.  ch.  xxxi.;  it  is  said  that  at  some  ptoc« 
it  U  a  tradiUon  for  the  grand  jury  to  ignore  at  least  one  biU,  to  keej 
alive  their  right,  so  to  say. 
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only  be  worse  off,  if  this  institution  ceased  to  exist 

country  so  troublesome  a  system.  '^Perhaps  when 
«:;ap?ea"  '^  ^^'^  ''"^«>'  ^-ribed.  a  fenS::; 

r^Z^t  fJu""^  '"'y  g«"e«"y  consists  of  twenty-three 

Ca  bi  h  S.?™""^'  ^"?  "^  *^^'^^  ^t  '^^^t  must 
mid  a  bill,  It  can  never  consist  of  less  than  twelve  •  it 

^hn  ^^<^^r%s  l!Zl'^  aTa  °sr 
but  m  the  language  of  Blackstone  (IV..  302^'  hev 
are  usually  gentlemen  of  the  best  figure  in  th^ 
county.'    Noblemen  frequently  sei^e,  and  Si    T   F 

;„r!         u       '  ^'  quarter  sessions  of  counties  grand 
jurors,  who  are  generally  middling  farmers  or  trades 

thrCuU'  S'lh"'^  •''^^  p'etty  jWs'wSt 
"le  Doroughs,  where  there  is  no  qualification  at  all 

265 


■i.:;  J 


'm 


liji 


iliiillli;!' 


i]!|i|l!J!i'!f! 


The  Spirit  of  our  Laws 

.    J-  „     nhe  latter » it  may  be  added,  everywkei 
standing.     (The  latter,  "  i"  >  ,      g„  ^^o  ai 

consists,  like  a  common  ("^'') J"Kgh  they  ma 
householders  and  gentraf  "o* J*i'°"«{'  ^  ' 
""^tf 'mtS^g'^ffotan'a^sL^nd  iury 

necSHS^ofo^^s^^^^^^^^^^ 
none. 


6i.  INDICTMENTS 

in  Middlesex  £3f>),    Kenny,  |™^-.  ,.  ^  indge  (Erie)  wa= 

•  What  class  give  J""  *' °r,}"?^The  higher  shopkeepers 
in  .861.  •  The  «=P«'f ' 'f  ™"^  "i  The  men  from  t\.e.  great 
country  towns,'  was  '''?^"'^"-  „culations,  are  inferior  to 
^customed  to  "'^.-"'^^t'E  The 'worst  juries  that 
especially  m  an  honMt  sense  o.  am^  ,a„„iurous  gam'  hn 
SsM°.Si;rm^°et«  senior's  ConversaUons,  p.  3.7 
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nH.vfmi  .  '"""  '°  T  °^"  ^"^y^'  the  law  relating  to 
indictments  was  much  as  if  some  small  proportion  of 
the  prisoners  convicted  had  been  allowed  tVtoss  up 
for  their  liberty'  (Stephen,  i  History,  ch  ij 
Stilly  even  at  the  present  day,  if  the  form  of  the 
«  fW  I!  *"y  ly^y  genuinely  embarrasses  a  prisoner 
so  that  he  really  does  not  know  of  what  breach  of 
the  law  he  is  accused,  or  i'  one  indictment  contains 
charges  too  distinct  from  one  another  to  be  fSrly 
Sfnir"'  *  *=**"'■'  Readily  quashes"  or  amends  it 
Jdying  ou7°""  ~P'0"«-learning  o„  this  subject 

62.  THE  PETTY  JURY 

Little  remains  to  be  added.  As  to  the  right  of 
either  party  (p.  75  «  «)  .„  object  to  any  given  ju^man 
sejving  (for  good  reason  or  none),  '  This.''^  skid  a 
judge  m  1883,  'speaking  practically,  is  a  matter  of 
hardly  any  importance  in  quiet  times  in  England 
In  the  course  of  my  experience,  I  do  not  remember 
more  than  two  occasions  on  which  there  were  any 
considerable  nuniber  of  challenges.'  There  was  a 
case»  at  Tewkesbury  in  1865  where  the  accused  (of 
embezzlement)  challenged  so  many  that  a  jury  could 
not  be  got  together  at  quarter  sessions,  and  if  had 
0  go  to  assizes:  apparently  it  strongly  e:. cited 
ocal  feeling  which  is  generally  in  inverse  proportion 
to  the  size  of  the  place.  r'"'""" 

(.hl^'"  '"'"*"'=?  '"  '897,  where  a  man  was  indicted  with  another 
(«ho  was  senteneed  to  penal  servitude  for  life)  for  a  shock  ne  cr°me 
but  was  only  convicted  of  being  an  accessorv  after  th,fL/^J 

3,"  ^-  '•  '"epben,  i  History,  ch.  ii.  ^      ' 

The  Quem  v.  Reynolds,  I3  L.  T.  N.  S.  s8a 
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Attempts  to  corrupt  jurors  or  [uries  are  nowada; 
even  rarer  than  objections  to  them.  However, 
the  Memoirs*  of  a  famous  advocate  and  magistral 
there  is  an  amusing  story  (about  1870?)  how  a  mi 
suborned  by  the  prisoner  or  his  friends  got  on  to 
iuiy  at  the  Old  Bailey  by  a  trick,  and  by  mere  p> 
sistence  held  out  till  a  v-rdict  of  'Not  guilty  w 
returned,  though  all  his  colleagues  were— justly— I 
convicting.  .     ,      . 

Unanimity  is  absolutely  required:   there  canr 

be  a  bargain  between  the  parties  to  accept  thevtrd 

of  a  majority  (p.  lOiV     But,  as  in  a  civil  case,  a  d 

agreement  leaves  the  case  exactly  where  it  was  bef( 

it  began  ;  it  is  not  an  acquittal— the  accused  may 

and  often  is,  tried  again.    Thus,  in  1842,  one  Oi 

was  indicted  at  Monaghan  Assizes  for  shooting  w 

intent  to  murder ;  one  of  the  jurors  was  taken 

and   the  jury  was  therefore  discharged  without 

verdict     He  was  tried  again  in  1842  and  1843  ;  bi 

times  the  jury  disagreed.    The  Crown  then  got 

case  taken  into  the  Queen's  Bench  at  Dublin,  s 

the  case  was  again  sent  to  Monaghan.    This  time 

was  found  guilty,  and  sentenced  to  transportation 

life  ;  but  as  he  had  challenged  two  of  the  jury  with 

giving  any  reason,  but  the  court  had  disallowed 

objection,  he  appealed   unsuccessfully  to  the   Ii 

Queen's   Bench,  but  successfully  to   the   House 

Lords,'  which  ordered  a  fifth  trial.     In  1873  a  n 

was  tried  three  times  for  murder,  and  finally  convic 

and  executed ;  and  in  1902  a  man  was  three  tii 

indicted  (for  rape)  at  the  Central  Criminal  Co 

and  finally  acquitted.*     In  the  well-known  Tal 

Case,  of  conspiracy  and  '  exclusive  dealing  m  IreU 

there  were  two  criminal  and  two  civil  trials,  in  al 

'  Leaves  of  a  Life,  by  Montagu  Williams,  ch.  xvii. 
•  Gray  v.  Tie  Qaan,  ii  CI.  &  F.  437- 
'  Pail  Mall  GautU,  January  29,  1903. 
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£  'Sfi"''  '""e™'  ■■  I"  'k«  «l«i.'  .  civil  Mion. 

1903..  tne  Attorney-General  exercised  his  imwer  of 

release  of  the  prisoner.  The  old  story  that  a  iud^e 
might  take  an  assize  jury,  who  could  not  S 
round  the  circuit  with  h'in,  Mn  a  cart"  as  a  Lark  of 
md.gn.ty  till  he  came  to  th.,  bordw  of  the  countv 
(where  of  course,  their  jurisdiction  ended  .  when  ?hev 
Thl  1  **'<\t '"to  a  ditch,  is  a  myth,'  hut  1 11  recentlv 
the  law  did  take  rather  strong  measures  to  orocuro 
unanimity  and  independence.  "'^''"'^^  ^°  P'°<="'«= 
The  old  rule  was.  that  while  they  were  consider- 
.ng  the.r  verd.ct  in  any  case,  civil*  or  crimina"'  the^ 

R.^.68'.  ^^'  ^""""^  '3-  '9«i  Cf^^/'y.  Waisi,  .903.  2  Ir. 
I  Pall  Matt  Catette,  January  39  1903 

Lynd^^fel-.Srr^tLl-j' iili'^S^^ '■>  ■»«■•    Lord 

Bristol).    The  case  wJtriS  over  .a^^n~,i.i,^'''*''5'   (member    for 

Memoirs,  Ianui7l9°  1831°'  ^  *"    '"    '  ='    "gh'-'-tCireville^ 

'  In  .&,.  after  Uie  jury  had  retired  in  a  case  of  stealing  at  quarter 
269 


ilflli 


The  Spirit  of  our  Laws 

m>'st  not  separate  nor  have  food,  drink,  or  fire  t 
they  were  discharged,  as  readers  of  Macaulaj 
account  of  the  trial  of  the  Seven  Bishops,  a  crinun 
information  in  the  King's  Bench  for  seditious  hb 
may  remember.  But  in  misdemeanours  and  ci 
cases,  though  not  in  felonies,*  they  were  allow 
(almost  without  exception)  to  separate  dunng  a 
idjournment  of  the  liearing  (including  that  ovj 
nieht),  though  not  during  thuir  final  deliberations,  t 
rigours  of  which,  however,  in  all  cases  have  be 
abated.*  And  now.  since  1897,  the  court  may,  a 
commonly  does,  permit  the  jury  to  separate  bef 
they  retire  to  consider  their  verdict  in  any  ci 
except  treason,  murder,  or  treason-felony. 

The  inconvenience  of   the  old  system  was 
ereat  that  in  long  cases  charges  of  misdemean( 
could  only  be  preferred,  though  felony  was  alleg 
for  fear  of  the  expense  and  trouble  of  keeping 
jury  isolated  for  a  long  time.  as.  for  instance,  in 
case'   of  'The  Claimant,'   whose  trial   for    perji 
lasted  i!'.8  days  in  1873-4,  and  who  otherwise  woi 
have  betn  indicted  for  forgery  (of '  Tichborne  bon( 

Kssions.  one  or  them  Mpwated  from  the  te.t  and  con»ened  rem 
JS^erfi  rtwith  « itrenKT.  The  iuiy  fonnd  •  guilty.'  but  the  juitia 
toe  Set  »ide  «^  and  iJicted  again  at  *«»«'«»»»"• ' 
toeie  wa.  aUo  a  verdict  of  gu.lty.  It  was  hJd  that  they  were 
in  this  course  (Tht  King  v.  faakr.A  B.  &  Aid.  a73)- 

'  So  that,  when  it  was  found  that  during  a  murdei  tnal  »t  N 
amnion  in  iSoi.  a  juror  had  separated  from  his  colleague*  dunn 
hS?SS  for  knch,  the  judge  dSdiarged  the  jury  and  postpone. 
Sjto  toe  next  assiiei  iTie  usual  cour«,  in  case  of  any  ace 
or  fttality,  u  to  discharge  the  jury  and  at  once  to  swear  the  e 
renSnini  again  and  a  new  juryman,  and  to  proceed  with  the  tnal. 
mSTmcE  ^gendei.  it  ha.  been  proposed  always  to  swear  a 
(Srt«nth)  jurSr  in  felonies,  who  would  normally  be  a  -deadl 

'^•S^isrd^lS^Uc'^icl^^tVS  Old  Bailey  jury  in  a-i 
case  locked  up  for  ten  days  and  nights  in  Dickens's    1  nal  for  mu 
the  first  of '  Two  Ghost  Stories,' 1865.     „     „    .     ,    ,       ,      , 
■Even  as  it  w.is,  the  jury  cost  /;378o  (Irving's  Annals,  Jo 

1877). 
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I  Annals,  July  >4' 


Previous  Convictions 

63.  EVIDENCE 
The  general  rules  already  laid  down  (pp.  175-304) 
apply  with  full  strictness  where  life  or  liberty  J,  at 
stake.  Some  check  on  the  witnesses  is  afforded  by  the 
fact  that  what  they  said  ix^fore  the  magistrates  for 
eoroner)-where  they  have  nearly  always  been  calle! 

&Je5  P^t'i:"  <P-,'5^.'  "  V'  "'«^""y  transmS^ 
(signed  by  themselves)  to  the  trying  court,  and  one 
side  or  the  o  her  is  sure  to  seize  on  any  diicrSpancy 
between  their  testimony  then  and  now.  h^Z. 
advantage  of  this  transmission  is  that  in  the  event  of 
a  witness  dying  before  ihe  trial,  or  being  tw  ill  to 

may  be  used  before  both  uries.  H  ;e  it  is  always 
advisable  to  cross^xamine  a  witness  at  the  eS? 
opportunity,  if  at  all.  for  if  he  or  she  doefno 
l^rL"*  ^l  *""'•  this  advantage  (when  it  is  oneWs 
lost ;  no  evidence  can  be  read  unless  the  accused  had 
an  opportunity  of  cross-examining  it  when  deliV  ed 
„  ^,-%.*^""L  '■?f*°"    ('"  «»y  "othing  of  o      rs' 

^,\^J^\^^^^  ^'^l  ^°^^  '''"  t°  '''"  «» 'ts  witnesses 
at  the  preliminary  hearing.  But  written  evidence  is 
by  no  nieans  lightly  received  instead  of  the  livine 
witness  (p.  79).  "viiig 

One  sort  of  evidence,  viz.  that  as  to 

64.  PREVIOUS  CONVICTIONS 
of  the    accused,    is    strictly  regulated.      They  are 
scrupulously '  withheld  from  the  jury  before  verdict 

«„i  J  j"*-  ^  ?  *'?'y  ""*'  »°  eminent  advocate  prosecutine  two  old 
&  f  J?'°"^'''"•K'^^  who  denied  all  knowlelge  of  onf  iJSher. 
aUed  a  witness  from  whom  he  el.'.ited  that  he  ^  a  warder  in  a 

Sff"""'  "^'  T*";."."?  ''"°*"  "•«  Pri»»0"  and  seen  fhem^iW 
together  for  years.     If  this  is  true,  it  was  an  abuse  of  a  just  rule. 
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—unless  the  law  exceptionally  permits— for  tl 
obvious  reason  that  if  their  minds  were  balancmg  ( 
the  particular  charge,!  n  might  turn  the  scale  agair 
the  accused.  The  chief  exceptions  are:  (i)  t 
charges  of  knowingly  receiving  stolen  property,  wh^ 
any  conviction  within  the  previous  five  years  I 
'  any  offence  involving  fraud  or  dishonesty  may 
proved  against  the  prisoner,  a  natural  stringency 
view  of  the  peculiar  insidiousness  of  this  cnn: 
(2)  when  an  accused  expressly  sets  up  his  own  go 
character"  as  an  argument  of  his  innocence— in  whi 
case  it  is  only  fair  that  the  jury  should  know 
record— or,  by  way  of  clearing  himself,  make  impu 
tions»  on  the  character  either  of  the  prosecutor  or 
any  of  his  witnesses,  or  hin.delf  gives  evidence  agai 
any  one  charged  witu  him,  i^.  puts  the  blame 

another.  ^.     .  ,»  , 

Since  the  Act  of  1898  swept  away  the  last  r 

of  the  old  «  theory  of  evidence,  practically  everybc 

•  'I  remember,'  said  an  Irish  judge  in  1866,  'a  c^  •  •  ■  » 
the  iniy  were  -  long  time  finding  averdict  upon  a  ' subsequent  fel 
Md  w^en  on  ronvicUng  they  heard  of  the  previous  one,  the  for< 
Sd  tf  Aey  Wl  h^d^of  thit  before  it  wouTd  have  -«<i  a_wor 

'"tWfen-Ud^Sl  ■J.lc^-elt^U^  A"  lives 
certaii  p£^e11d  «orlts  at  a  certain  pla«  is  tte  cUimmg  a 
char«:t^,on*egro»dJ»Ut«the«W^^«f^^^^^ 

:  '^^^  m^y  ^"^erfeSiy^e  V«n  though  he  be  guilty  0 

"*'"^„i  this  must  not  be  unduly  pressed.  Thus  when  of  two  prk 
jointly^fr^^es^dine^^^^^^^^^^^^ 

r^deSc  '  of  hislre^oS  conv"ctiom  to  beV".  ^\'^'UZ 
f^T^ilty,  Vconviction  of  b°*  prisoner,  w.^  quashed  (tho^ 
XirnSu  thought  the  previous  convicUons  had  not  affectal  the  ve 
bSethe  w?rds  in  question  were  merely  an  emphatic  denial  of 

ro«u£Kets:.^iVoi^hi?bii:n'i^^ 

S«r  was  gerulLe.  the^  must  pay  the  defrauded  bank),  so  one  p 
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Sentence 

h^t!''^  the  accused,  may  be  a  witness,  and  every- 

whL  thi  I  ^-  '=^"?''  f^"'*"'  ^"""^  °ther  (except 
or  dfilHrtn  *1P  •Ia/<««''J'  crime,  U  against  spouse 
be  2  edWn^J'ff  \?V^l  i?"''*  ^'"'°^*  necessarily 
dfscloi^  ^nf  •  ''l'^'^'.  shall  not  be  compelled  to 
marS^P  '^'"°"""'*"°"  '"^'•^  hy  the  other  since 
^^J^:     Moreover,  no   one  but  the  judge  may 

andTe'stifv!!,".*"  '?."^"•f  "°'  ^oing  inlo  fhe  H 
and  testifying  on  oath,  like  any  one  else.     It  must 

d^.wTu^^V-%^''"  "."'"^  '=^^^  '°  ^hich  his  no 
doing  so  IS  a  plain  indication  of  guilt,  and  a  iud^e  is 
bound  to  point  this  out  to  the  juif .»  ^  ^ 


65.  SENTENCF 

servitude  is  always  three  years.  ^ 

sentenLrST'"FK'J"^?*^°"'' '"  connection  with 
sentences— raised  by  the  almost  infant  science  of 

nere    But  two  observations,  relevant  to  the  future 

n'"4'^'^;^  S^keTs' deVrwhSr^t  *'  ''"^-  «■"  *»  ™ 
Quaker.lnd  could  Mt  be  swn™  1 ,1,  ■'°  P"™  "•«  """^B  «"  » 
fSg«>n,i  C.  &T^°         *""•  ""  "■*  P"^"  '"^  acqtrittedfiPa  v. 

(Thl^C.^^b.Sr'J;  f^"U!^',h'  «•  L"'  -0  in  a  case 
(and  convicted  oObrSin^vot^'.  Tf  twS^."™^  *"  '^''S^  '*"' 
of  the  money  pi^ng.  hi  mr,is'«'r^?hr  T/me  "f^^dTo'^^e  ?" 
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law  may  be  permitted.    Specialists  are  beginning  to 
pdn^out  m^e  loudly  that  the  judges  >vho  sentence 
to  a  term  of  prison  life  are  naturally  ignorant  of  what 
thaVpunishment  means,  except  in  the  most  general 
wS  and  this  is  obviously  true.    Plato  finely  suggests 
ttSt  the  physician  ought  to  know  what  pain  is.    No 
one  wouff  pose  thit  a  judge  should  undergo  a 
term  of  imprisonment,  but  it  would  be  well  if  they 
reaUsed  vividly  the  kikd  of  pain  they  mus   perforce 
infltet     Secondly,  the  school  that  holds  crime  to  be 
k  fom  of  disease,  logically  proposes  a  treatment  w.th 
I  ^ew  to  cure,  and  accordingly  has  invented  the 
?in^efini°e'  sentence,  .>.  seclusion  tm  nioral  cure  is 
oronounced  by  a  competent  authority,  and  has  sug 
gst^  t^at  th^e  chronj:  sufferer. /...the  ?rok^on.\^ 
criminal  should  be  isolated  once  for  alL    Dr.  Kenny 
^uSes  die  epigram  of  an  experienced  Prison  governor 
-'one  half  of  th«,  people  in  our  prisons  ought  neve 
to  have  been  sent  there,  and  the  other  half  ouglU 
never  to  come  out.'    But  a  capable  writer."  who  pro- 
Fe'ses  to  be  an  ex<onvict,  disbelieves  the  second  hal 
of  this  proposition,  and  advocates  a  reform  of  th< 
internal  tone  of  prisons. 


66   PARTICULAR  WORK  OF  QUARTER 
SESSIONS 

So  far  we  have  dealt  with  this  court  and  assiz< 
iointly.in  respect  of  crimes  tried  by  jury.  We  no 
touch  on  otA^  powers  of  the  justices  «-^A«*/  jun. 
—thoueh  the  Bench  itself  may,  and  often  does,  coi 
sist  of  more  members  than  a  jury.    In  such  cas« 

'  Outlines,  C.  3i.  _  ^ 

•  In  the  NinHemth  Century,  February,  1904. 
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in  boroughs  the  recorder  sits  alone  as  sole  judge. 
But  in  certain  highway  cases,  owing  to  the  great 
public  interest  at  stake,  juries  are  interposed.  In 
London,  too,  under  a  special  Act,  there  are  occasion- 
ally juries  in  such  non-criminal  cases. 

The  only  criminal  business  without  juries'  is 
appeals  from  magistrates.  The  justices  (or  the 
recorder)  hear  the  whole  of  the  case,  as  if  it  had 
never  been  heard  before,  and  may  reverse  or  modify 
or  confirm  the  sentence  of  the  inferior  court,  but 
they  cannot  increase  it.  A  majority  decides ;  the 
chairman  has  no  casting  vote.'  If  the  Bench  is 
equally  divided,  nothing  is  done,  U.  the  appeal  fails. 
There  is  no  further  appeal  (except  on  a  point  of 
law,  p.  277). 

But  a  large  number  of  civil  appeals  (from  magis- 
trates, guardians,  committees,  etc.)  have  been  placed 
within  their  jurisdiction  by  Parliament ;  of  these, 
the  most  important  are  in  cases  of  bastardy,  rating 
(county,  poor,  etc.),  settlement  of  lunatic  and  other 
paupers,  drink  licences,  diversion  or  stopping  of 
highways  and  inclosures."  This  legal  business  is 
peculiarly  county  work.  Their  remaining  functions, 
peculiarly  county  but  not  legal  work,  have  been 
'almost  entirely  transferred  to  the  County  Council," 
but  they  still  retain  certain  administrative  powers  as 
to  highways,  licensing,  lunatics,  police,  and  prisons.' 

'  Except  the  punishment  of  '  incorrigible  rogues '  convicted  by 
magistntes,  the  sole  instance  of  one  court  condemning  and  another 
punishing. 

.     '„ '""  Q°"°  against  the  Inhabitants  of  Hadbury,  10  Ad.  &  E.  706, 
in  1841.  '     ' 

'  Encyclopedia  of  Laws,  *  Quarter  Sessions.' 
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67   COSTS  AT  ASSIZES  AND  QUARTER 
^"  SESSIONS 

elaborate  sene-f  P^^^^^^^^^^    ^su"!^  liSS^'^a 

'*""'  i  We  indemn  y'''  to  the  prosecutor  and  witnesses 
reasonable  indemnity   win   p  .^  ^^^^^^_ 

for  their  expense,  trouble,  *o° '°7  °Vrfand  Tury  and 

i„g  the  preUminary  -^^  accus'e^'?-"-^^^^^ 

at  the  trial,  if  any.    .f  "*  ^"^^  J^™  w-u„d  over  by  the 

Sssftro-Min  J  tl  pay  thTaccused.  costs : 

.  AS  they  were  in  ^^^3.-±^^^Xr::^'^^fr:''^^^"'. 
Assiies  of  stealiig  two  «gf  :,„.,  Mdt  it  his  duty  to  bind  over 
•mi^istrte  (the  Rev  L<»d  As'^^^he  Ws'-  '  the'magistrate  ell 
samSom  •  to  prosecute.'  "•  '^*"  j  f^i  it  iuie  not  to  charge  th. 
it  hU  duty  to  &nd  you  o™  ^P'^^'ion '  (ie«  v.  P^df.  i  C.  &  P 
county  wfth  the  expenses  of  '"*  *P''S'„  of  one  manifesUy  untruth 
96).  The  crsts  of  an  «»'«'""2^J^'  f!Sd  does  not  pay  them. 
S^mav  be  disallowed,  f;'- '^^P^^'^Jje  noT"""™  f"  ~"'  '-f 
ji'csis  «^Tby^:Jit:rand  ^few  h^ve  not  been  so  prov.d» 

five  per  nightT Expert  and  professional  *'i?.^=2ale  is  expressly  foe 
5t« le^r^nable. traveling  a^U«,sjces.'^^^^^ 

in  view  of  there  being  ■»" '•''' '°    f"^'f^  citizen  to  assist  the  couri 
,903).    See  p.  77.  ^^g 


Appeals 


(criminal)  libel  is  another,  but  not  'unfortunately'! 
if  the  Grand  Jury  throws  out  the  Bill. 

There  seems  to  be  nothing  to  chose  in  this  respect 
between  the  two  tribunals,  nor  in  their  powers  as  to 
the  restitution  of  stolen  property  or  compensation  in 
such  a  case  (p.  228),  or  in  the  case  of  injured  persons 
but  the  sessions  can  only  award  £5  to  any  one 
person  for  energy  in  arresting  criminals,  though  a 
judge  of  assize  can  give  more.  Perhaps  the  strongest 
case  IS  that  of  a  man  in  1851,  who,  being  murderously 
assaulted  while  in  bed  by  two  armed  burglars  in  his 
sister-in-law's  house,  nevertheless  fastened  them  in 
from  the  outside  until  they  could  be  secured  ■  he  was 
awarded  ten  pounds. 


Wi 


68.  APPEALS 

It  is  almost,  but  not  quite,  true  to  say  that  there  is 
no  appeal  in  any  circumstances  from  the  verdict  of 
a  jury  on  the  facts.  It  is  qu-''.<;  irue  in  the  case  of 
a  felony,  and  whenever  there  has  been  an  acquittal  •« 
the  very  rare  exceptions  are  all  in  favour  of  the 
accused.  Thus,  even  where*  an  accused  (of  assault), 
by  a  trick— he  got  his  case  at  quarter  sessions  taken 
at  a  time  when  he  knew  the  prosecutor  was  not  there, 

'  Encyclopsedia :  'Costs.' 
I  H.  V.  Dunning,  5  Cox,  142. 

.^,I.2?*K*.f^  *  '**  "'^  °'  acquittal  where  a  new  trial  has  been 
granted,  but  these  are  cases  of  non-repair  or  obstruction  of  highways 
jluch  are  now  only  criminal ,«  form  (owing  originally  to  their  enSrmois 
puihc  importance),  but  really  civil.  But  even  here,  if  there  is  dancer 
of  imprisonment,  no  acquitted  person  can  be  tried  again,  as  a  iudee 
^nted  out  in  one  of  tW  cases  (R.  v.  Z)««a«,7^.  B.  D.  lig,  in 
i»8l),  whe  ,  he  mentioned  the  one  solUary  historic  case  (R.  v.  ScM,  in 
i„  '  ''■.,'''.,'•?  which,  after  an  acquittal  for  felony,  a  new  trial  had 
been  ordered  (and  a  conviction  obtained)  as  wrong,  'a  revolution  in 
cnmmal  practice,'  and  over-ruled.  "       «™oraiion  in 

'  Reg.  V.  Unwin,  7  Dowl.  578,  in  1839. 
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though  he  was  bound  to  gwe  hUn  ten  days-.notice. 
but    had    not    d°ne    so-obta.n  fl    a         H  ^^ 
superior  court  refused  »« /f*  J*^%'''^isdemeanour  is 
•^e  chief  exception  «*^?^th"  King's  Bench, 
tried-which  rarely  h^Pf  "^'"  ^Z,  ^^  for  a  new 

and  then  --^ rt:':t^n'^V^^X£^S  that, 
trial  on  the  facts,  the  reason  app  y        ^  ^^^^ 

as  for  good  reason,  a  cnn""*;  t"^'  ';"  ^^e  benefit  of 

normally  civil,  the  a«"?^f/^^"£,  5^18?^  a  publican 
the  forms  of  civ.1  procedure.    Thus  m      5       f^.       ^^ 

and  an  attorney  *fre   indicted  .  t-  .^ 

defraud  two  persons  "J  ""?^r„se»  removed  into 
Birmingham  ;  the  former  8°*  *^  ^**^„  '^he  ground 
the  Queen's  »«"'*» -P/""™*  have  a  fair  trial  at 
(p.  75)  that  S  sent  U  to  Stafford  Assizes,  where 
Birmingham— who  sent  it  too  ^^^^  ^^^^ 

they  were  fo""l2utlty.  But^n  «  g^  ^^  ^^^^^ 
they  were  taken  by  surprise  at  tne  ^^  ^^^ 

material  witness  whom  the  Crown  ou?^^^  ^^  ^ 
called  (who  could  have  proved  Uie  gen       ^^^    ^^^^ 

signature)  a,  new  tr'al  was  ^^^«^|  -^1^.  And, 
Stafford  Assize^  when  f  J  w^e  ^^  q    ^.^  ^^^^^^ 

^^^i^:^r:££^^^  of  the 

No  doubt,  the  al'"°^™^"*^'u;^.s  finding  of  facts 

law  to  grant  an  ^PPf^^^X'^d^e'to  a  spirit  of  leniency 

in  a  criminal  case  is  Partly  due  to  a   P  ^^^.^.^^ 

^•^^r^triKs  t^  e%o  "rd 'mn.  especially  (and 
is  final,  juries  nesiidic  i^  ^^^      j  ^p. 

naturally)  on  grave  ch^jgc  .  f  f  V  «^4i,„  ^oufd 
hole  "  for  acquitting  ,  whereas  11 

1  Whitehoose's  Case.  I  Dews.  i.      .    ;       e„t  on  finding  on  thei 
oath  ^uLl-ia^orthe^rof^i^^-^u^^^^^^  '^ 

r«Xlfw%wcSagamstV"ic  op.n.on. 
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be  reviewed,  they  would  be  apt  to  throw  the  ultimate 
responsibility  upon  the  reviewer.  But  it  may  perhaps 
be  suggested  that,  partly,  at  any  rate,  the  objection 
which  lawyers  have  felt  to  appeals  on  the  facts 
appears,  when  contrasted  with  their  affection  for  them 
on  the  law,  to  spring  from  a  professional  bias ;  in 
other  words,  to  the  lawyer  a  point  of  law  is  important 
as  such.  Accordingly  criminal  appeals  on  points  of 
law  are  abundant. 

Thus  there  is  a  new  trial  whenever  there  has  been  a 
mistrial  ^  in  the  case  (p.  269,  n  »)  ;  for  there  either  the 
first  trial  was  a  nullity,  in  which  case  the  prisoners 
were  not  hurt  (for  presumably  they  were  on  bail), 
or  it  was  a  good  trial,  in  which  case  the  second 
verdict  of  guilty  did  them  no  harm  (as  the  lapse 
of  time  would  be  considered  in  the  sentence).  Or 
again,"  when  a  son  under  age  and  not  qualified, 
served  for  his  father  on  a  jury  without  its  being  known 
but  without  any  dishonesty,  till  after  a  verdict  of  guilty 
was  given,  a  new  trial  was  ordered.  On  one  occasion 
a  jury  at  quarter  sessions  found  men  indicted  for  a 
very  serious  assault  by  stabbing  guilty  of  a  common 
assault.  The  chairman, '  mistaking  the  law,'  told  them 
they  could  not  bring  in  that  verdict,  whereupon  they 
said  'guilty'  simply,  and  the  prisoners  'got'  four 
months'  hard  labour,  but  the  superior  court  set  aside 
the  second  verdict  and  ordered  a  new  trial.^ 

For  such  and  other  points  of  law  there  are  the 
same  technical  devices,  varying  according  to  the  kind 
of  legal  question,  as  already  mentioned  (and  see 
p.  280  and  p.. 283) ;  civil  appeals  from  assizes  and 
quarter  sessions  are,  broadly,  like  other  civil  appeals 
(pp.  113,  115).  A  court  of  quarter  sessions  may  be 
compelled  to  do  certain  things  or  may  take  the 
opinion  of  a  superior  court  in  certain  matters  exactly 

'  R.  V.  Trcmiarne,  e  B.  &  C.  354,  in  1826. 

•  R.  V.  Ytttdon,  31  L.  J.  M.C.  70,  in  1861. 
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like  a  court  of  summary  jurisdiction  (p.  359).  and 
in  this  way  appeals  from  the  latter  to  the  former 
may^be  allin  r^eviewed.  But  there  is  one  court  of 
Sal  both  from  assizes  and  quarter  sessions  to 
which  special  reference  must  be  made,  viz.— 

6a  THE  COURT  FOR  CROWN  CASES 
RESERVED 

THIS  is  our  nearest  approach  to  »  Court  of  Criminal 
Aooeal  but  it  must  be  remembered  that  it  only  hears 
pT^law,  not  of  fact    It  has  been  m  existence 

*'"  wl^have  already  had  an  instance  (p.  279,  R.  v. 
K.JS)  orthil  court's  action  The  following  .Uus- 
trates  several  points  we  have  dealt  with.  In  1887 
one  Giblon  waTtried  at  quarter  sessions  at  L.vejpool 
for  severely  injuring  one  Simpson  by  throwing  a 
Sonr  The  la  ter  was  passing  the  former's  house 
om  which  direction  the  stone  came  ^t^^^^^^^^^No 
nther  oerson  but  Gibson  was  on  his  side  of  the  street , 
he  wa^  outside  his  own  door,  through  which  imme- 
Sfatety  afterwards  he  went;  shortly  before  he  had 
had  a  quarrel  with  Simpson's  son,  who  was  witih  his 
father  when  he  was  hit  The  latter  swore  that  imme- 
diate y  after  that  occurrence  a  lady  pointed  to  Gibson 
houfe  and  said  *  The  person  who  threw  the  stone  weni 
Sere  ■  (but  she  waF  not  a  witness).  No  object.oi 
was  taken  by  counsel*  to  this  evidence  at  the  time 
Tnd  the  jury  convicted  the  prisoner,  who  was  sentencec 
?o  six  months'  imprisonment  with  hard  labour,  bu 

.  Snmrthine  wa.  said  about  the  chainnan's  •  withdrawing 'Ui 
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all<mred  bail  till  the  Court  for  Crown  Cases  could 
decide  the  point  of  law.  It  quashed  the  conviction 
on  the  ground  that,  whether  there  was  or  was  not 
ample  evidence  that  he  threw  the  stone,  apart  from 
the  woman's,  some  evidence  had  been  illegally  ad- 
mitted, and  that  was  enough  to  vitiate  the  rest.  '  If,* 
said  one  of  the  judges, '  a  mistake  had  been  made  by 
counsel,  that  would  not  relieve  the  judge  from  the 
duty  to  see  that  proper  evidence  only  was  before  the 
jury.  It  is  sometimes  said— erroneously  as  I  think — 
that  the  judge  should  be  counsel  for  the  prisoner,  but 
at  least  he  must  take  care  that  the  prisoner  is  not 
convicted  on  any  but  legal  evidence.'  • 

Nor  does  it  matter  that  the  prisoner  pleads  guilty, 
if  the  facts  which  he  admits  do  not  in  law  constitute 
a  crime,  this  Court  can  still  deal  with  it.»  Finally,  we 
may  take  an  instance  where  the  form  of  the  indict- 
ment (p.  266)  was  in  question.  Cne  Garland  was 
convicted  at  Louth  Quarter  Sessions  in  1869  of 
obtaining  money  by  false  pretences,  a  misdemeanour ; 
the  indictment  went  on  to  charge  him  with  a  previous 
conviction  for  felony  in  England  in  1867— this,  of 
course,  was  not  mentioned  till  after  the  verdict  To 
this  second  charge  he  pleaded,  as  he  had  a  right  to 
do,  not  guilty,  but  the  jury  were  satisfied  that  he  had 
been  so  convicted,  and  again  found  him  guilty.  He 
was  thereupon  sentenced  to  eight  months'  hard  labour, 
two  thereof  being  expressly  on  account  of  the  previous 
conviction.  For  technical  reasons,  the  chairman  had 
doubts  whether  the  second  charge  could  be  joined 
with  the  first,  and  sent  the  case  to  the  Irish  Court  of 
'  Criminal  Appeal,'  who  held  that  it  could  not ;  and 
quashed  the  whole  conviction,*  a  scrupulousness  which 
perhaps  did  less  than  justice.     It  is  an  extreme  case 

'  The  Quern  v.  Gibsm,  i8  Q.  B.  D.  537. 
'  R.  ¥.  Brawn,  24  Q.  li.  D.  357,  in  j»»g. 
'  R.  V.  Garland,  1 1  Cox,  224. 
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of  such  an  '  order  as  justice  may  require '  which  thi; 
court  is  sp^^ially  enjoined  to  make :  it  cannot  incr*as< 
a  sentence. 

The  paramount  importance  of  this  tribunal  ii 
attested  by  the  fact,  that  at  least  five  judges  must  si 
in  it,  and  more,  sometimes  twice  as  many,  often  do 
In  1876,  first  six,  and  when,  owing  to  the  difficulty  o 
the  case,>  anJ  the  consequent  difference  of  opinions 
it  was  reargued,  fourteen  sat,*  including  two  Appea 
judges  ad  an  Admiralty  judge.  Keyn  was  th 
captain  of  a  German  steamer,  the  Franeonia,  whic 
ran  down  the  Strathcfyde  within  two  and  a  half  mile 
of  Dover  Beach,  and  a  woman  was  drowned  ;  he  wa 
found  guilty  of  manslaughter  at  the  Central  Crimin: 
Court,  but  this  court  held,  by  seven  to  six,  that  thet 
was  no  jurisdiction  there  (or  apparently  anywhere)  t 
try  him,  and  the  conviction  was  quashed.  The  chii 
ground  for  this  decision  was  that  our  courts  had  n 
right  to  try  foreigners  for  offences  on  board  foreig 
ships.    See  p.  36.  .     ^    ,  ^  ,     c 

The  judgment  of  this  court  is  absolutely  fina 
Consequently,  as  has  been  pointed  out  incidentall 
(in  the  words  of  an  authority*  already  cited),  '  certai 
defects  are  patent :  the  right  of  the  accused  to  ha\ 
a  case  reserved  is  precarious,  depending  on  the  goc 
will  of  the  pritaary  court,  instead  of  the  opinion  ( 
the  court  of  review ;  ...  no  provision  is  made  t 
judicial  consideration  of  the  perversity  of  juries  in 
criminal  case  except  in  so  far  as  the  Court  for  Crow 
Cases  Reserved  can  pronounce  that  there  has  been 
mistrial '  (p.  279).  But  at  the  present  moment  (Apt 
1906)  there  is  a  bill  to  set  up  a  Court  of  Crimin 
Appeal,  before  the  House  of  Lords. 

«  Tht  Quetn  v.  Keyn,  L.  R.  a  Ex.  Div.  63. 

'  But  one  died  before  judgment. 

'  Encydopscdia : '  Crown  Cases  Reserved. 
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70.  WRIT  OF  ERROR 

The  only  process  by  which  a  criminal  appeal  can 
run  the  full  course  of  civil  appeals  up  to  the  House 
of  Lords  is  by  writ  of  error,  which,  however,  is  so 
rare  that  its  importa..  consists  in  its  being  a  possible 
safeguard  of  liberty,  where  there  is  no  other  legal 
expedient.jM,  for  instance,  in  such  extreme  cases  as 
a  court  trying  a  charge  over  which  it  has  no  juris- 
diction, or  inflicting  a  sentence  beyond  its  power,'  or 
where  some  such  obvious  error  is  alleged.  Thus  in 
the  historic  case "  of  Daniel  O'Connell,  convicted  in 
the  Irish  Queen's  Bench  of  a  seditious  conspiracy, 
judgment  was  reversed  by  the  House  of  Lords,  who 
took  the  advice  of  the  English'  judges  in  1844,  for 
clear  technical  errors  in  the  proceedings,  one  of  which 
was  connected  with  the  form  of  the  indictment.  A 
similar  mistake  led  in  1878  to  the  reversal  by  the 
Court  of  Appeal  *  of  a  sentence  upon  Mr.  Bradlaugh 
and  Mrs.  Besant  for  the  publication  of  a  once  notorious 
book.  The  'claimant '  was  not  so  successful  in  i88i, 
when  he  appealed  to  the  House  of  Lords  •  against  a 

'  Including  sentences  lighter  than  the  law  directs,  ».»■.  where 
qoarter  sessions  sentenced  to  two  years'  penal  servitude  for  a  crime 
punishable  by  not  less  than  four,  an  Irish  court,  on  the  application  of 
the  Crown,  quashed  the  judgment,  but  sent  the  prisoner  back  to  the 
sessions  to  receive  the  proper  sentence  (Reg.  v.  Levy,  6  Cox,  C.  C. 
482,  in  1854).  In  another  Irish  case  ( Thi  Quten  v.  Maria  Fox,  15  W." 
R.  106,  in  1866),  the  circumstances  of  the  sentence  were  similar,  but 
the  court,  finding  that  a  previous  conviction  had  been  made  known  to 
the  jury  prematurely,  quashed  the  conviction  altogether  (p.  272,  n  '1 

*  O'ConntU  and  Other:  v.  The  Quun,  11  CI.  &  F.  157. 

'  As  they  often  do  in  cases  of  difficulty.    The  practice  is  a  survival 

from  very  early  days  when  the  judges,  like  other  eminent  officials  and 

notable  persons,  were  members  of  a  great  conclave,  of  which  the  House 

of  Lords  is  the  largest  surviving  fragment.    The  judges  still  get  a  writ 

to  advise '  Parliament  whenever  that  body  is  summoned  to  meet 

*  Bradlaugh  v.  Thi  Queen,  3  Q.  B.  D.  607. 
'  6  Appeal  Cases,  329. 
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decision  of  the  Court  of /^ppeal.  which  hdd  that  h 
two  consecutive  sentences,  each  of  seven  years  pens 
servitude  by  the  Queen's  Bench  in  1874.  were  lega 
In  1890,  a  man  who  had  been  sentenced  to  death  : 
assizes  in  Ireland,  carried  his  appeal,'  on  groum 
purely  of  legal  informalities  at  the  trial,  as  far  as  tr 
Court  of  Appeal,  and  though  the  legal  pomts  wei 
decided  against  him,  his  sentence  was  commuted 
one  of  penal  servitude  for  life. 

71.  MERCY 

Ml  Y  is  to  the  criminal  law  what  equity  Is  to  tl 
common.  When  all  legal  resources  have  been  e 
hausted,  there  still  remains  the  privilege  of  the  Lrov 
—a  hapoy  survival  from  primitive  times  when  t 
criminal  was  forfeited,  like  a  prisoner  of  war,  to  tl 
prince,  whose  power  of  life  and  death  implied  the  less 
right  of  pardon  (p.  223).  To-day,  the  prerogative 
mercy  is  as  highly  organised  as  the  machinery 
punishment,  and  is  supervised  by  the  same  depa 
ment,  viz.  the  Home  Office,  which  naturally  consu 
the  sentencing  judge  when  it  chooses.  Obviously,  wh 
a  mistake  has  been  made,  say,  in  a  verdict  whi 
convicts  some  one  afterwards  demonstrated  innoci 
—a  rare  occurrence  *— or  where  a  sentence  is  deem 

'  ffBritn  v.  77i«  QiutH,  26  L.  R.  It.  45 '•      ,   „  .     ,^ 
•  '  It  is  stated  by  I.  D.  Lewis  (Causes  c«ibre«  de  I  Angleterre,  p. 
that,  after  a  wide  study  of  English  criminal  trials  from  the  time 
Jama  II..  he  had  not  fJund  more  than  three  cases  m  wmch  any  pe 


Tames  II..  he  had  not  touna  more  man  im^s.^^-  ...  ~....-  --/  r- 
iad  been  (not  merely  sentenced,  but)  actually  executed  who  had  a 
wardVtein  nrovecf  quite  innocent ;  tb.  the  clear  cases  of  J, 
Executed  at  fidinburgfc  in  17"  for  the  supposed  murder  of  a  daug 
'  .  ^  ■  .         .:.     -? ..i.!  «.:..!^.t    nr  Ti.nniniTs  (executed  at  1 


irhriS\:au7ccmmit;^  s;udd;\-;'fT«i^^^^ 

in  1762  for  theft  by  a  mistake  of  Identity),  and  the  much  more  doul 
case  of  Eliza  Penning  (executed  in  London  m  1815  for  »  f  PP^f'''^ 
aTnoisonins).  TiM  of  the  innkeeper  Jonathan  Bradford  (execal. 
l7??f«tSI  murder  of  a  travellerfthough  a  case  o  'egal  mnoc. 
w"  one  of  moral  guilt,  as  he  had  entered  the  ravelkr  s  room 
Sm  but  found  him  slain  already  by  his  own  valet    (Kemiy,  Out! 

""'*'•  284 


Mercy 


Kfl??  ^  P"b'ic  op  nion)  to  be  too  severe,  a  royal 

S^  Zna'.  ?k'"'"'*'"  "  »  »t^«^dy  means  of  redressfrig 

«tens?o„^Af  »t  ""'"*•  ^"■'^^^  """^  *1"»»y  fo'  the 
extension  of  the  sovereign's  clemency  to  prisoners 

tt'^rtf "  "?  ""^  '^°"''*»'  ''"»  '"  t^  former^ 
tneiacts  are  always  notorious  generally  throueh  the 

Son'tt^ff'^*  V^r  ki„gdom.aj;d  n"  ftVm^ 
Th.V^M  "'^'''"''  '^^°  '»  sometimes  compensated." 
That  this  power  is  not  the  fierstma/  privilege  of 
re.V„  „7r^"  -"ay  be  seen  from  an  incident  in  the 
r«gn  of  George  IV.    A  gentleman  of  County  Clare 
was  sentenced  to  death  for  burning  his  house     The 
cZ'tv^and"^'2H''^   'respectable  i^nhabitanUofTSe 
,tanr«!„  V     *''"f  "^'"S  some  favourable  circum- 
e3  o?  II  '^^'  -7°''  '''■'«=*'y  '«  the  Lord-Lieu- 
m^nulr      xi""  T  '^If'l""'  '^''•"g  the  advice  of  any 
m    *u    I**?  Lord-Lieutenant  respited  the  man 
but  he  tile  Duke  of  Wellington,  and  Sir  Robert  Peel' 
protested  against  the  king's  aition.  and  the   latter 
finally  allowed  the  law  to  take  its  course.* 

pudoned,  bnt  it  does  not  «nn-.r  flT .  ?'       '"  '"  "'*  Crown,  he  wu 

of  ^i'fk^^L^^to^^Z^"-  '"'•  "•  I''-  ^'-^f"  otherin^-Unce, 

".rrulK^volT^h.  °x  "  ""^  """*"  °"  *"'  ""'J«'' "«"« 
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The  effect  of  a  pardon  is,  so  far  as  possible  to  p. 

when  a  man  was  convicted  of  felony  ">  "^^y-  ' 
Tnd  sentenced  to  seven  years  pena  sen^'t^/^^-J^g"* 

selling  spirits  by  retail. 

72.  ARBITRATION 
PiPTTES  in  civil  actions  may.  if  they  choose,  subi 

SHf^uch  agreement,  appoints,  and  courts  g. 

«1W  take  one  of  these  courses  in  cases  where 

J;«  tL^elves  usually  resort  to  arbitration 

certam  ^If "%  °'J°         ggure  prominently  in  the 

*'',tr^?ntheTast  car;.manyinterests  have  orgaj 

Zfr  oin  W  ^WUation  boards,  which  are  easil 
their  own  it^i^p  .^  ^j^j^j^  ^  ^^  , 

I"  !?,v  he 'exacted  to  folTow  all  the  details  with 
SK  orTSe  to  give  up  an  unfair  amou 

'  ffay  V.  /mtias  of  Tmtr  DiviHm,  H  Q-  B.  D.  56"- 
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loose,  submit 
trators,  or  to 
»   arbitrators 
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ke.     Or  they 
court,  before 
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to  more  than 
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I«w  h?M  n"^*'-  °^  ~"'*^-  'f  *ere  is  any  point  of 
te  left  rfhi'  ''tf'°,<l««='de  it.  though  even  t^tma; 
be  left  to  the  arbitrator.  The  motive  usually  impei- 
mg  part.es  to  submit  to  arbitration  is  either  to  sTcure 
mSer  ^ncZT  ^^  '^^"  '^^'""e  ^•''>  'he  kind  of 
Son  than  ir^y* "  *°.^*''/  ^'"'^P^'  ^°d  speedier 
fh»  ^f h»  k  ^^?  ^''P^*^*  '"  <^"e  course  of  law.  On 
tt„  o^fh  •^l'''  ^^^  ■?""'  P'°^'de  for  the  remunera" 
n^  f  ?•"''  "^^u*™  J^^'ees,  which,  of  course,  they  have 
not  to  do  m  the  case  of  a  judge  or  an  officer  of  the 

subit:?°Th1'h  "^'^l^  '/  practically  a  code  on  this 
«iil  ^      •  •   ''*^'°S  before  the  arbitrators  is  practi- 

ThL  ^="""'^'"'■*'  **?*  •  '^'''>  «  «"!«  less  formaHty. 
There  is  ample  provision  for  enforcing  the  judemem 
or.  m  a  proper  case,  for  setting  it  asid|  on  aS^' 
for  mstance.  in  the  rare  cases  where  ArtralX^on'tS 
part  of  the  arbitrator  is  alleged.  It  will  not  be  set 
Swerr'27o"iSn.'"''"^^  h'"-  -^they  are'o 
Sort  \:  ^^^^^  "^'-^  -P-t  the 

matters  ?'*'l?."y-'"'P°''^"''?  ^°  refw  purely  criminal 
matters  to  arbitration,  and  it  is  almost  unknown  in 

Sfp^SdS.'-  ""'  "'^^^  °'  either  S'al 
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APPENDIX  I.    (See  pp.  3,_3,, 

wg  up  for  the  House's  dpriSnn  /  """^e  of  Lords  of  call- 
Attomey-Genen,!,  and,  of  cour^i^'i;?,  *^  .T'-""  "f  the 
cases  determined  by  tteCo^  of 'An'  "?^  PH'''^  "Pense) 
determination  of  an  ~^t  .^^P?''  !"''  '"volvilig  the 
never  come  beforrtheTo"  "  ^^'P'^°^ '?«'  "hich  had 
Opinion  in  EngU   4  ApS" .  noSf  c.  '''"^'  ^^'^  '"'<» 

APPENDIX   I  A.    (See  p.  41) 

C?mmon7So^  ^r  ^'1!.'^'°'''^,  °^  '"«  House  of 
resolution  of  the  House  k  ?h«  i  :i  °  "°'  ^^  *at  the 
subject  to  our  rev,"ir  but  h  hif  ^""'k'  "^  ^  ^ourt  not 
such  a  judgment.  ¥he  House  of  ^n'"""'  '".'=°'»'n°n  with 
of  Justice  f  but  the  effect  of  itf  SL?T°"'  "  ""^  »  <=»"« 
own  internal  concerns  nmrriL  5  .P»^''«ge  to  regulate  its 

character  when  h  C  to  appTv  toTr^f  ,"  "'*  '  J"<^i<=i=l 
visions  of  Acts.  If  if .  S?.^    •  P^^^ular  cases  the  pro- 

ance  with  Iaw?-ti;is^;s  LKSeTanV"'  t  '"='=°'^ 
whose  decision  is  not  subject  to  Tme^]  T^°'  ^-^  ^  J"<*8= 
startlmg  in  the  recognition  of  the  ferf  1  JK'^  '"  """"ing 
possible.  If,  for  insCa  funr  in  ?'  ■'"'i''  ""  «"°^  is 
perverse  verdict,  the  bw  W  7 Zh  T"""^'  ^^«  g'^e  a 
maxim  that  the/e  is  no  wrX  w^^n  .'^  "°  «medy.  The 
mean,  as  it  is  sometimes  sTO^dLVfh'"'^^ '^'^^  "°' 
remedy  for  every  moral  or  poB  wron '  VfV  "*  '"8"' 
meanmg,  it  would  be  manifestlvuntZ^'-TK  '''■''  "^"^  ''^ 
remedy  for  the  breach  nfnc  ,  ^''^'"^  "  "o  legal 

seal  a^d  made  wrthou'consideraS"  nT"?""  "°'  ""'" 
of  verbal  slander,  though  each  ^v  in'  T  ^°'  '"*"}'  '''"ds 
.  luougn  e^fl  may  mvolve  utter  ruin  j  nor 
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for  oppreiMVf  '.egislation,  though  it  may  reduce  men  practi- 
cally to  slavery ;  nor  for  the  worst  damage  to  person  and 
property  inflicted  by  the  most  unjust  and  cruel  war.  The 
maxim  means  only  that  legal  wrong  and  leg^  remedy  are 
correlative  terms ;  and  it  would  be  more  intelligibly  and 
correctly  stated,  if  it  were  reversed,  so  as  to  stand  '  where 
there  is  no  legal  remedy,  there  is  no  legal  wrong"  (Stephen 
J.  in  BradJaugh  v.  Gosset,  la  Q.  B.  D.  284,  in  1884). 

APPENDIX  II.    (See  p.  49.) 

'Thk  whole  system  of  pleading  and  the  old  state  of  things 
.  .  .  was  at  once  absurd  and  iniquitous.'  Lord  (Chief 
Justice)  Coleridge  in  1876.     a  Life,  p.  259. 

The  absurdities  to  which  Uiis  system  led  are  amusingly 
illustrated  by  the  following  story.  'Some  pleading  was 
delivered,  and  one  of  the  statements  in  it  was  that  on 
March  29  plaintiff  called  on  defendant  with  tears  in  her 
eyes.'  The  clerk  put  this  into  the  form  of  an  interrogatory  : 
'Is  it  not  a  fact  that  on  March  29  plaintiff  called  on 
defendant,  and  whether,  not  with  tears  in  her  eyes  or  in  one, 
and  which  of  them  ? '  {Law  Journal,  December  9, 1905). 

APPENDIX  in.    (Seep.  230.) 

'When  a  Court  of  Justice  .  .  .  awards  punishment  for  a 
breach  of  the  law,  the  object  is  not  vengeance.  The  purpose 
is  to  deter.'    Lord  HerscheU  {AlUn  v.  Flood,  1898,  A.  C. 

As  to  the  proper  spirit  of  civil  litigation,  Pepys  (Diary, 
February  3,  i66i)  tells  us  he  heard  a  sermon  by  Mr. 
Thomas  Fuller,  'at  the  Savoy,  upon  our  fo. giving  of  other 
men's  trespa.sses,  shewing  among  other  things  that  we  are 
to  go  to  law  never  to  revenge,  but  only  to  repayre,  which 
I  think  a  good  distinction.' 
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Ab«»„  o,  pre^nee  of  prisoner, 

Abs      accosed,  240 
. .    witnesses,  70 
Acacient  =  mistake,  211 

Accused  in  prison,  2q6 
Acq«.ttal,249.2S..i64«.2,268. 
Action,  fonn  or  frame  of.  u.  » 
'miniature,' 237    "  " 
Act,  what  is  an  i  joi 

Acts,  etc.,  accomf-anTinjr,  200 
Adjective  isw,  37*^     '^'  ™° 

Admnistration  «:Uon.    ,55  ,.   ,, 

Administrative    work    of  justices, 

Administrators,  15?,  159-166 

Ad^Xr^e?i5H^ 
Advocacy,  133,  ,4, 

AfflT^'.^'i    •»' Solicitor  in  Court 
Affidavit,  82  ».,  176  ,.  2,  217  »  2 

'Against  weight  of  evidence  ',,« 
Agents' costs?  160  '     ^ 

Aggrieved  pc-sons,  234,  241 
Ade™eni^dty,'236T, 
Alfted  as  lawgiver,  15-17 

^Am^,^°''■.    ■^*J»"AJlowances. 
Amending,'  55  „    267 

Ancient  facts,  195 

Appeal,  Court  of  Criminal,  280 


Arguments,  183  „.  ,' 
Arrest,236».2,239».2.23!^24S. 

Assisting  poUce,  i39**    "'  '^' 
A««es.  218,  253,  J6i 

A;Lm",T^"""'''^S''^«'^«9 

'crS:«*'-^«r~vio„. 

tep^l^o-- '■'«-" 
'Best '  evidence,  175,  176 
Bigamy,  230,.  4, '23,  '" 
Bills  in  Pariiament,  22-24 
Binding  over,  238.    JWr  Recogni. 

sance,  252  ».  2,  257,  276  »i 
Boro,«hs,  legal  work  in, ^j""  ' 
"reach  of  promise    of  marriaee 
225  n.  I  ^  ' 

Bu^lary,  23^53"^'^^ 

^^^^^'^""^ 
Cartme' jury,  269 
Cause  of  action,  54-56 
Central  Criminal  Court 


^4  «.,  282 


75.  afii. 


'«v»,':m 
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Chainnen  of  quutei  Mnioni,  354, 

363 
'Ctatmben,' judge  in,  7,^,  74 
Chancellor,  the,  306,  319 
Chanceiy,  83  ».,  113  n.,  165,  166, 

304-333 

couiti  to-day,  331 
in  literature,  330  n.  2 
meaning  of,  307 
Charged  more  than  once,  349,  351, 

368, 369,  377  f .  3 
Charges  on  land,  313 

to  grand  jory,  364  »,  3 
Charitiei,  313 
Children  as  accused,  350 
witnesses,  78 
Christianity  and  law,  43  n. 
Church  and  law,  307 
Circuit  system,  361  M.  I 
City  judges,  261  1 

Cinl  and   criminal  law,  333-334, 
336,    337,   339,   330,   331 
».  I,  233,  333,   336,  347, 
3S3>«.  1,270,  374-275,377 
<••  3.  a?*.  379 
proceedings    before     magis- 
trates, 236,  337 
Civilisation  and  common  law,  5-9 
Codes  in  English  law,  26 

tendency  of,  219  n.  2 
Codification    and     Consolidation, 


25-30 
:ollui" 


Collusion,  247 

Colonies  and  common  law,  1 1 

Committees  of  Parliament  on  Bills, 

22,23 
Committing  for  trial,  236  ».  I  and 

n.  3,  250,  251,  252-254,  263 
Common  informers,  225  »,  2 
juries,  68,  266 
Law  and  equity..S'«Equity. 
history,  5-8 
judges,  12-14,299 
justice,  206 
liberty,  209 
juries,  250,  251 
morality,  13-14 
national    charac- 
ter, 5-12 


Commons,    Home    of,  31   m. 

Appendix  I  a. 
Companies  litigating,  17a,  171  n. 
Company  law,  304,  314 
Compellmg   attendance    in    cour 

78-79 
Compensation,  damages,  130,  3a 
«.  I 
for     crimes,    33I 

330,  33' 
to  person^  wrong] 
convicted,  385 
'  Compounding  ■  crimes,  247  n.  2 
Compromise  damages,  131, 125,  i^ 
Concurrent     civil     and    crimini 

liability,  330 
Conditional  leave  to  defend,  53 
Confessions,  183-190 
'Confidence,'  213 
Conflict  of  courts,  209,  3IO-31: 

315, 316 
Confrontation  of  witnesses,  93 
Conscience,  courts  of,  64,  307-30! 

3IO-3II 

keeper  of  King's,  307 
Consecutive  sentences,  338  n.  1 

284 
Conspiracy,  335 
Constables,  340 
Contempt  of  court,  226,  327 
Contents  of  statement  v.  Statemen 

196 
Contract,  damages  in,  130,  313  n. 
Contributory  negligence,  95  n. 
Conviction  of  innocent  persons,  28 
Coroner,  236  n.  2 
Corroboration,  183 
Costliness  of  law,  49,  174,  320 
Costs,  49,  107,  109,  134-175,  23i 
238,  387 
as    punishment,    134,    138 
144.  146,  159  »■  3i  •?< 
"75.  376 
before  litigation,  155 
aiminal,  352  and  i>.  3,  25; 

258,  260,  276 
disallowed,  276 
in    Chancery    and    King' 
Bench,  165,  166 
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Cort.,  .temiof.,37,  ,J3.,S4 

on  higher  scale,  lei 
»«/>  sued  for,  151 

where  UtigaUon  unnecessary 
149,  I  to 

Council  of  sovereign,  206 
Counsel,  mistake  of,  aSi 

cou«.,cs:°c^ts""^ 
cour,«/r.:rs;?.:'.t 

'•3.  isa.  171,  17a    ,7^ 
»■  '.  ai8,  M6,  2/,  „   , 
261  «.  I  ■  ^  «•  ', 

Court  fees,  174 

Courts,  hierarchy  of,  III 

r-     j.t.,?''J™'*  of,  207,  22i 

cnt^''c;rp.%r^-'«'«3-85 

cl^  of,    234-237,   238, 
definition  of,  221.  227  « 


Index 


grave,  245,  253,-25^- «, - 

moral  aspect  of,  22^2X1 
prosecutions  for,  abandin- 

ing,  246 
statistics  of,  236,  256,  260 
.     nbunals  for,  238.  2« 
Criminal  law,  222-286        *^ 

"xriaf''    -^"C'^eMd 
CrMsHsaminatfoi,  69  „.,  ,s    .„ 

Crown,  the,  229  «. 

Cases  Reserved,  280-282 
and^punishment,  223,  245, 


Danger  of 'hearsay,',  7?    ■' 


293 


I>««th  sentence,  234,  2Jt  lei  ..r, 

Debt,  impnsonment  for,  i  « 
Debtor,  arrest  of.  171  .  , 

JJeed^  varying,  etc.,  213 
Default,  judgSent  by,  jS 
Defence,  not  Awiayfil,  J, 
.  nntme,  185  ». , 
Delay  ,„  ,,„,  5     J 

no,  219,  220  n.  a,  2C4       *  "• 
Depositions  read,  79  r^„   , 

Details,  mass  of,  286 
Uirection  to  jury,  04-100  10, 
D.«greement  rf  j7ro„?',i?  ,04 
•06,  249  «.  ,,  /fig  ^'    °*' 

iJisallowmg  costs,  276 

Disobedience    to  court,   78  n.  4, 
Distress,  238 

illegal,  244  n.  1 
DistnctregistrarsTilB:, 
Divorce  suits,  public,  72 
Uocuments  in  a  ca.<a>   cX  —  . 
Drafting  of  BilIsr^;|J'»-" 
Duels,  127, 255  ^ 

Du|.  statements  in  course  of,  193, 
Dying  declarations,  ,81,  ,99_ao4 

EAKLVlegislaUon,,4,204 
P .  ..'nal.  37,  253,  254^ 
Education  and  law,, -4** 

tmbealement,  242 
Employer^;,  233 
Entering  an  appearai.:e,  51 
Equity,  1,2,  2<J4-222       * 

and    law,    208,  200,  jro- 
"2.  217,  232    ^' 


19-3 


Index 


Eqnitjr,  and  monlity,  307-309,  314, 
333 
COUItl  tO-diy,  331,  313 

Error,  by  a  jndge,  Appendix  U. ; 
andi 


itu  Api 
writ  of,  383,  384 
EsUtet  of  the  realm,  18 
Ethelbert  and  legislation,  14 
Evidence,  law  of  79  n.  3,  175-304, 

347 
Examination,  So,  91 

ai  to  means,  107, 108 
Excessive  damages,  113,  135,  136, 

139  «r. 
Execution,  107,  108 
Executors,  155,  159-166 
' Exemplary'  damages,    136,    127, 

129,  325  n.  I 
Expenses  of  witnesses,  376 
Expert  witnesses,  176,  37$  n.  3 


Fact,  what  is  a,  201 

and  law,  63,  64-67,  99  «.  3, 
103,  106,  109,  no,  112, 
113,  114.  ns,  317,  »>8, 
377,  ^87 
Facts,  etc.,  accompanying,  300 
False  accusations,  353 

confessions,  183,  188 
imprisonment,  343, 344 
pretences,  335 
Family  matters.    See  Pedigree. 

of  convicted  person,  339  M.  I 
Farthing  damages,  123, 133,  143 
Fees.    See  Court  Fees, 
to  juries,  68  m.  3 
Felony,  334,  335,  339,  243,  349, 

253.  »S3  »•  '.  270 
Findings  of  jury,  95,  104-107 
Fines.    See  Penalties,  330,  338 
Fire  inquest,  336  i>.  3 
First  onenders,  338 
Foreign  countries,  British  subjects 
in,  21 
laws  and  ours,  15,  16 
Foreigners  in  British  countries,  31, 

282 
Form  or  frame  of  action,  54,  55 


Fraud,  133,  179,  190,  304.   31 

310,  313,  314,  318,  a 

n.  I 

in  getting  judgment,  113 

French  litigation,  69  n.,  91,  93,  ( 

98,  178  ».,  333 
Fresh  evidence,  115,  133,  351,  3 

n.  3,  384 
Friendly  societies,  333 
Frivolous  actions,  etc.,  169,  i; 

175 
'Fusion,'  no 


Gahinr  Act,  333  H. 

•  Getting  np '  a  case,  71 

Giving  into  custody,  241-243 

Going  to  law,  36-40 

Good  character,  373 

Gossip,  178  n. 

Government  department,  329  m.  1 

Grand  iaries,  363-266 

Grounib  of  appeal,  113,  115 

Guih,  legal  or  moral?  185  h.  i 

Guilty,  plea  of,  183  n.  3 

Saieas  ctrfu,  writ  of,  344 1>.  i 
Hardship  of  the  law,  304, 305 
Hearsay  evidence,    177-181,   18 
190-198 
on  hearsay,  196 
Higher  scale  of  costs,  151 
Highway  cases,  375,  277  n.  3 
History  and  the  common  law,  J-i 
Home  Office,  384 
House  of  Commons,  31  n.  3,  A] 
pendbi  Ia. 
Lords,  31  K.  3,  61  ».  : 
III,   353    ».    I,    28 
Appendix  I. 
Housebreaking,  335 


ItxiCAL  distress,  344  ».  i 

sentences,  259,  381,  283 
Illness  of  witness,  199  n.  I,  23: 
271 

Immediatv.  statements,  20X,  202 
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ioipri«ma,entfordebt,aa6  It?'?  "-So,  j,o,  j.j, 

of  «cu«d,  ajo,  ,54, 
/« tamtn,  71-73 

Indictment.,  i66ri67ri83'  ^ 

infants'  esutes,  J13  * 

In  forma  paupiru,  172-175 
Informations,  236  ».  2     " 
Influence  of  party,  206 
Informer,  223  «.  3,  ,25  ».  2 
Injimcuon,  216  * 

Inscriptions  as  evidence,  197.  ,98 

InspecUon,  58,  59  "''    ^ 

Interest,  admissions  against.   100 
191 ;?««?« Admissions    ■     '^■ 
International  law,  21 
InterpreUUon  of  tlie  law,  30-36 
Interrogatories.  S9.  60    ^    ^ 
W,  56,  142,  .45,  ,48  „. ,,  j,5, 


'farndyce^  Jarndya,  22, 
jBdge  and  jury.    Jtejury,  ,,9 

fimction  of,  100 

not  in  court,  73-75 

sittmg   alone,  61,    62,    65, 

•Judge-ifdr.','ay.''3f;3'i3."7 

38  ».,  39-40,  Appendix  I.         "' 
judges,  actions  against,  244 

and  common   law.   12-id. 
209  ^ 

and  House  of  Lords,  283 
Chancery     and      common 

law,  209,  216 
ongin  of,  12-14 

overruled.  32,  33,  ,30,220 

29s 


"■3 

Judicial  committee,  lu  „  j 

''1s!°^  '"'*    lc««lalion, 
,         mistakes,  244 
Junes,  common  or  special,  68-7, 
coroner's,  236  ».  3         ' 
corrupting,  268 
function  of,   ,07,  ,33,  „j 

It    •  ,.  0"pnally,  62.  261 
Jurisdiction,  declined,^ 

«o«s  of,  244  „.    ,, 

how  determined,  20% 

local,  253  ».  S 

Ju.yor„ot?°6'i!^'^'""'''««' 
■n  criminal  cases,  61,  63,  249 

'"^1"""^  by  confessions    or 

»!^.T3V",  """"*• '*^ 

nUsconductof;,34,j68 

P«'y,  262, 265, 267 

"f  by,  &^,  64.V71,  7fi 

"■    =».    97,    99.    118,    „9, 
;f^    "3.    133.    218,    22s 

Just  allowances,  160 

,  ^"atl'^°'    ""'•   "'«'  "' 
Justiciar,  the,  ao6  ».  2 

WsB«,ch,.„,,.3.,6o.268, 

Larceny,  235 
Last  word,  94 
Law,  'a  game,' 49,  100 

and  Christianity,  43  „ 

and  education,  1-4 

costliness  of,  49,  174 


Index 


Law,  tad  bcl,  d.  6t-6j,  99  "■  >• 

loa,   106,  109,  110,    III, 

113,    114.    IIS,  "7'  "^ 

144  «■  I 
and  morality,  40-43, 185  a.  I, 

107,  aoS,  aaa,  133 
ofBccn,  345 
L«7  judga,  362  n.  a 

Men,  III  ».  3 
Leading  qnationi,  81 
'  Legal  and  equitable,'  aaa  n. 

learning,  ai7, 119 

lefomu,  32ii 

remedies  and  legal  wrongs. 
See  Wrongs. 
Legislation,  early,  14-17,  a°4 
L^timacT,  191,  195 
*  Letter  of  the  law,'  219 
Libel,  325  M.  I,  330,  335 
Liberty  at  stake,  339 
Limitations  of  the   law,  41,  43, 

Liqaidator,  159  h.  2 
Litigant  in  person,  38 

without  means,  169-173 
Litigation,  44 

costs  before,  15S 
distribution  of,  309,  310, 

317  ».  I 
generally  from  disputed 

facts,  6S  ».  I 
unnecessary,   149,    161, 
169  n.  3,  174,  175 
Local  and  Personal  Acts,  33 
authorities,  237,  34$ 
jurisdiction,  i;3  n.  J 
feeling,  75,  367,  278 
Locking  up  jury,  269,  370 
London,  cnmiiul  courts  in,  261, 
263 
acception  in,  358 
Lords,   House  of,  61   ».   3,    III, 
Apr*ndix  I. 
asjury,2S3».  I 
Loss  of  time,  135,  376 


Magistratis  {sa  Justices),   236, 
347-360,  362 
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Magistntei,  actions,  etc.,  agalrst, 
344, 346  «..  2,  355 
costs  of,  259  n.  I 
Maliclons  prosecution,  342 
Handamos,  38  a.  I 
Manslaughter,  333,  335,  23$  n,  a 
Marriage,  evidence  of;  198 
Married  persons,  273 

women,  170, 172,  3io,  314 
Masters,  iii  ».  i 
Member   of   House  of  Commons, 

21  H.  3 
Mercy,  384-286 
Merits  of  a  case,  109,  349,  3(1 
Misconduct  (as  to  costs),  138, 145 
Misdemeanours,  325  «,  3,  235,  242, 

256,  270,  378 
Mistake  and  new  trial,  133,  133, 
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